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6DWHOOLWH�(YLGHQFH�LQ�+XPDQ�5LJKWV�&DVHV��0HULWV�DQG�
6KRUWFRPLQJV

Claudia Candelmo* and Valentina Nardone**

Abstract 

ौH� SUHVHQW� SDSHU� H[DPLQHV� WKH� XVH� RI� VDWHOOLWH� GDWD� DV� HYLGHQFH� LQ� OHJDO�
SURFHHGLQJV�EHIRUH�LQWHUQDWLRQDO�FRXUWV��ZLWK�D�SDUWLFXODU�IRFXV�RQ�KXPDQ�ULJKWV�
FDVHV��ौH�ਭUVW�SDUW�RI�WKH�SDSHU�DQDO\VHV�DSSOLFDEOH�ODZ�DQG�SURYLGHV�DQ�RYHUYLHZ�
RI�LQWHUQDWLRQDO�FDVH�ODZ�XS�WR�GDWH��WDNLQJ�LQWR�FRQVLGHUDWLRQ�WKH�MXULVSUXGHQFH�
RI�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��,&-���WKH�,QWHUQDWLRQDO�7ULEXQDO�IRU�WKH�/DZ�
RI�WKH�6HD��,7/26���DQG�WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW��,&&���DQG�KLJKOLJKWLQJ�
JHQHUDO�PHULWV�DQG�VKRUWFRPLQJV�RI�WKLV�LVVXH��ौH�VHFRQG�SDUW�VKRZV�WKDW�HYHQ�
KXPDQ�ULJKWV�FRXUWV�DUH�VWDUWLQJ�WR�GHDO�ZLWK�VDWHOOLWH�HYLGHQFH��DPRQJ�WKHP�
WKH�(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWV� �(&W+5��SOD\V�D�SURPLQHQW�UROH��6RPH�
UHFHQW�GHFLVLRQV�UHQGHUHG�E\� LW�DUH�DQDO\VHG��XQGHUO\LQJ�WKH�VSHFLਭF�YDOXH�RI�
VDWHOOLWH�HYLGHQFH�LQ�KXPDQ�ULJKWV�FDVHV��DQG�WDNLQJ�LQWR�DFFRXQW�VRPH�SRWHQWLDO�
FRQਮLFWV�WKDW�PD\�DULVH�ZLWK�KXPDQ�ULJKWV��,Q�FRQWULEXWLQJ�WR�WKH�UHVHDUFK�RQ�
WKH�VSHFLDO�UHODWLRQ�EHWZHHQ�VSDFH�ODZ�DQG�KXPDQ�ULJKWV��WKH�SDSHU�VKRZV�WKDW�
WKH� UROH� RI� KXPDQ� ULJKWV� FRXUWV� LQ� WKLV� FRQWH[W� LV� WZRIROG��:KLOH� DGPLिLQJ�
VDWHOOLWH�HYLGHQFH�LQ�SURFHHGLQJV�EHIRUH�WKHP��KXPDQ�ULJKWV�FRXUWV�FRQWULEXWH�
WR�WKH�FRQਭUPDWLRQ�RI�WKLV�NLQG�RI�LQIRUPDWLRQ�DV�YDOLG�PHDQV�RI�SURRI��DOWKRXJK�
LWV�SUREDWLYH�YDOXH�LV�WR�EH�DVVHVVHG�RQ�D�FDVH�E\�FDVH�EDVLV��$GGLWLRQDOO\��WKHVH�
courts are best placed to rule on the compatibility of these means of proof 
ZLWK�VRPH�IXQGDPHQWDO�KXPDQ�ULJKWV�VXFK�DV�WKH�ULJKW�WR�SULYDF\�DQG�DOVR�WKH�
freedom of information. 

Key-words:� ,QWHUQDWLRQDO�6SDFH�/DZ��+XPDQ�5LJKWV��'LJLWDO�(YLGHQFH�� 6DWHOOLWH�
(YLGHQFH��(&W+5��1HZ�7HFKQRORJLHV

�3K�'�� LQ�3XEOLF��&RPSDUDWLYH� DQG� ,QWHUQDWLRQDO�/DZ�DW� 6DSLHQ]D�8QLYHUVLW\�RI�5RPH�� ���
3LD]]DOH�$OGR�0RUR��������5RPH��H�PDLO��FODXGLD�FDQGHOPR#XQLURPD��LW�

�3K�'�� LQ�3XEOLF��&RPSDUDWLYH�DQG�,QWHUQDWLRQDO�/DZ�DW�6DSLHQ]D�8QLYHUVLW\�RI�5RPH�����
3LD]]DOH�$OGR�0RUR��������5RPH��H�PDLO��QDUGRQH�YDOHQWLQD#JPDLO�FRP�

H�QDPHV�RI�WKH�DXWKRUV�DUH�LQ�DOSKDEHWLFDO�RUGHUࡋ 
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1. Introduction

'XULQJ�WKH� ODVW�GHFDGHV�� WKH�GHEDWH�DERXW� WKH� LPSOLFDWLRQV�RI� WKH�XVH�RI�
,QIRUPDWLRQ�DQG�&RPPXQLFDWLRQ�7HFKQRORJLHV��,&7V���LQFOXGLQJ�WKRVH�VSDFH�
EDVHG��RQ�KXPDQ�ULJKWV��KDV�EHHQ�JURZLQJ�LQ�OHJDO�OLWHUDWXUH��ौLV�GHEDWH�LV�
PLUURUHG�E\�WKH�LQFUHDVLQJ�UHOHYDQFH�RI�WKLV�LVVXH�LQ�LQWHUQDWLRQDO�FDVH�ODZ�
$W� WKH� VDPH� WLPH�� WKH� XVH� RI� VDWHOOLWH� LQIRUPDWLRQ� DV� OHJDO� HYLGHQFH� LQ�

LQWHUQDWLRQDO�FRXUWV�KDV�EHFRPH�FRPPRQ��VXFK�DV�WKH�MXULVSUXGHQFH�RI�WKH�
,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��,&-���WKH�,QWHUQDWLRQDO�7ULEXQDO�IRU�WKH�/DZ�RI�
WKH�6HD��,7/26��DQG�WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW��,&&��VKRZ��,Q�WKH�IRUP�
RI� LPDJHV�� WKH\�KDYH�EHHQ�ZLGHO\�XVHG� LQ� LQWHUQDWLRQDO� OHJDO� SURFHHGLQJV�
concerning both the protection of the environment and territorial or maritime 
ERXQGDU\�GLVSXWHV�LQYROYLQJ�QHLJKERXULQJ�6WDWHV��2Q�WKH�RWKHU�KDQG��LQ�WKH�
IRUP�RI�JHRORFDWLRQ�GDWD��WKH\�KDYH�EHHQ�PDLQO\��EXW�QRW�RQO\��HPSOR\HG�LQ�
FULPLQDO�WULDOV��5DYLOORQ���������)ROORZLQJ�DQ�HYROXWLRQDU\�SURFHVV��WRGD\�LW�
LV�SRVVLEOH�WR�ਭQG�H[DPSOHV�RI�WKH�XVH�RI�WKLV�GDWD�HYHQ�LQ�OHJDO�SURFHHGLQJV�
concerning the protection of human rights. Although disputed in its initial 
FDVH� ODZ�� PRUH� UHFHQWO\� WKH� (XURSHDQ� &RXUW� RI� +XPDQ� 5LJKWV� �(&W+5��
DVNHG�DQG�UHOLHG�RQ�VDWHOOLWH�GDWD�LQ�VRPH�RI�LWV�ODWHVW�FDVHV��ौLV�SUDJPDWLF�
WUHQG��VXSSRUWHG�E\�WKH�SUDFWLFH�RI�RWKHU�KXPDQ�ULJKWV�FRXUWV�VXFK�DV�WKH�
,QWHU�$PHULFDQ� &RXUW� RI� +XPDQ� 5LJKWV� DQG� WKH� $IULFDQ� &RPPLVVLRQ� RQ�
+XPDQ�DQG�3HRSOHV�5ۑLJKWV��UHSUHVHQWV�DQ�RSSRUWXQLW\�WR�FRQWULEXWH�WR�WKH�
HQKDQFHPHQW�RI�WKH�SURWHFWLRQ�RI�KXPDQ�ULJKWV��+RZHYHU��DOWKRXJK�WKH�XVH�
RI�HYLGHQFH�FROOHFWHG�WKURXJK�VDWHOOLWHV�PD\�SOD\�D�UHPDUNDEOH�UROH�LQ�WKLV�
VHQVH��LW�DOVR�UDLVHV�D�QXPEHU�RI�TXHVWLRQV�UHODWLQJ�WR�WKH�SRWHQWLDO�YLRODWLRQ�
RI�VRPH�IXQGDPHQWDO�KXPDQ�ULJKWV��ERWK�LQ�WKHLU�SURFHGXUDO�DQG�VXEVWDQWLDO�
PHDQLQJ��$� IHZ� H[DPSOHV�PD\� EH� WDNHQ� HVSHFLDOO\� IURP� WKH� (&W+5� FDVH�
ODZ��ZKHUH�WKH�FRPSDWLELOLW\�EHWZHHQ�WKH�XVH�RI�VDWHOOLWH�GDWD�ZLWK�ULJKW�WR�
SULYDF\�DQG�WKH�ULJKW�WR�D�IDPLO\�OLIH�KDYH�EHHQ�FDOOHG�LQWR�TXHVWLRQ��
ौH�UHVHDUFK�KHUH�SUHVHQWHG� LQWHQGV�WR�HQULFK�H[LVWLQJ� OLWHUDWXUH�RQ�WKLV�

LVVXH�� ZKLFK� KDV� QRW� DGHTXDWHO\� WDNHQ� LQWR� FRQVLGHUDWLRQ� LQWHUQDWLRQDO�
KXPDQ�ULJKWV�FRXUWV�MXULVSUXGHQFH�DQG�LWV�DGGHG�YDOXH�LQ�WKLV�FRQWH[W�
ौH� PHWKRGRORJ\� XVHG� LV� EDVHG� RQ� DQ� DQDO\WLFDO� DSSURDFK� ZKLFK�

HQFRPSDVVHV�DQ�H[DPLQDWLRQ�RI�UHOHYDQW�OLWHUDWXUH�RQ�WKH�WRSLF��LQWHUQDWLRQDO�
DQG�QDWLRQDO�FDVH�ODZ�DQG�DSSOLFDEOH�LQWHUQDWLRQDO�ODZ��LQFOXGLQJ�VXEVWDQWLDO�
and procedural rules. 
,Q�WKH�OLJKW�RI�WKH�DIRUHPHQWLRQHG�GHYHORSPHQWV��LW�LV�HYLGHQW�WKDW�D�FULWLFDO�

analysis of the various impacts that satellite evidence may have during 
human rights proceedings appears interesting and challenging at the same 
WLPH�� ौH� H[DPLQDWLRQ� PXVW� VWDUW� E\� FODULI\LQJ� VRPH� JHQHUDO� WHUPV� DQG�
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concepts that are useful to understand the peculiar nature of the object of 
research carried out.

���6DWHOOLWH�'DWD�DV�(YLGHQFH

,Q� LQWHUQDWLRQDO� DGMXGLFDWLRQ�� HYLGHQFH� LQFOXGHV� �LQIRUPDWLRQې VXEPLिHG�
to an international court or tribunal by parties to a case or from other 
VRXUFHV�ZLWK�WKH�YLHZ�RI�HVWDEOLVKLQJ�RU�GLVSURYLQJ�DOOHJHG�IDFWVۑ��:ROIUXP�
DQG� 0¸OGQHU�� ������ ���� $ORQJ� ZLWK� RUDO� HYLGHQFH�� VXFK� DV� ZLWQHVV� DQG�
H[SHUW� WHVWLPRQ\�� WKH� FDWHJRU\�RI� GRFXPHQWDU\� HYLGHQFH� LV� EURDG� HQRXJK�
to encompass any relevant paper or document adduced in support of the 
contentions contained in the pleading. 
8QGRXEWHGO\��HYLGHQFH�WKDW�FDQ�EH�REWDLQHG�WKURXJK�WKH�XVH�RI�VDWHOOLWHV�LV�

SDUW�RI�WKH�FDWHJRU\�RI�GRFXPHQWDU\�HYLGHQFH��DQG�PRUH�VSHFLਭFDOO\��LW�ਭWV�LQ�
WKH�QDUURZHU�VXEFDWHJRU\�RI�GLJLWDO�RU�HOHFWURQLF�HYLGHQFH��DV�RSSRVHG�WR�WKH�
SK\VLFDO�RQH��WR�ZKLFK�LW�LV�QHYHUWKHOHVV�JHQHUDOO\�DVVLPLODWHG��5RVFLQL��������
����(YLGHQWO\�� LI� WKH�VRXUFH�RI� WKLV�NLQG�RI�HYLGHQFH� LV�DOZD\V� WKH�VDWHOOLWH��
WKH�DQDO\VLV�RI�LQWHUQDWLRQDO�FDVH�ODZ�XS�WR�GDWH�VKRZV�WKDW�LW�FDQ�WDNH�WZR�
GLਬHUHQW�IRUPV��LQ�IDFW��VDWHOOLWH�HYLGHQFH�LQFOXGHV�GLJLWDO�LPDJHV�DV�ZHOO�DV�
geolocation information. 
6DWHOOLWH�LPDJHV�FRQVLVW�RI�KLJK�UHVROXWLRQ�SKRWRJUDSKV��FKDUWV�RU�PDSV�RI�

ZKDWHYHU�RQ�(DUWK�FROOHFWHG�IURP�RXWHU�VSDFH��ौH\�PD\�EH�DFTXLUHG�WKURXJK�
UHPRWH� VHQVLQJ� WHFKQRORJ\��PDLQO\� LQVWDOOHG�RQ� VDWHOOLWHV�RSHUDWLQJ� LQ� WKH�
(DUWK� 2EVHUYDWLRQ� 6DWHOOLWH� 6\VWHP� �(266��� 5HPRWH� VHQVLQJ�� PRUH� VLPSO\�
UHIHUUHG�WR�DV�(DUWK�2EVHUYDWLRQ��(2��� LV� WKH�DELOLW\�WR�JDWKHU� LQIRUPDWLRQ�
IURP�GLVWDQW�REMHFW�RU�DUHD�WKURXJK�WKH�DQDO\VLV�RI�GDWD�DFTXLUHG�E\�VHQVRUV�
WKDW�DUH�QRW�LQ�GLUHFW�FRQWDFW�ZLWK�WKDW�REMHFW�RU�DUHD��DQG�WR�WUDQVPLW�WKHP�
WKURXJK� HOHFWURPDJQHWLF� UDGLDWLRQ� �+RIPDQQ�� �������� ,Q� RUGHU� WR� DFTXLUH�
UHPRWH�VHQVLQJ�LQIRUPDWLRQ��D�FRPSOH[�LQIUDVWUXFWXUH�LV�QHHGHG��FRPSRVHG�
E\� D� FRQVWHOODWLRQ� RI� VDWHOOLWHV� ORFDWHG� JHQHUDOO\�� EXW� QRW� H[FOXVLYHO\��
LQ� /RZ�(DUWK�2UELWV� �/(2V��� WRJHWKHU�ZLWK� D� VHULHV� RI� JURXQG� VWDWLRQV� LQ�
ZKLFK�LQIRUPDWLRQ�LV�SURFHVVHG��ौH�JURXQG�VHJPHQW�RI�WKLV�LQIUDVWUXFWXUH�
LV� H[WUHPHO\� LPSRUWDQW� EHFDXVH� LPDJHU\� FROOHFWHG� E\� VDWHOOLWHV� LV� QRW�
immediately useful in practice��� ,QIRUPDWLRQ� DUULYHV� RQ�(DUWK� LQ� WKH� IRUP�

�V�VXUIDFH�IURP�VSDFH�E\�PDNLQJۑ�PHDQV�WKH�VHQVLQJ�RI�WKH�(DUWKۑUHPRWH�VHQVLQJې�ौH�WHUPې��
XVH�RI�WKH�SURSHUWLHV�RI�HOHFWURPDJQHWLF�ZDYHV�HPLिHG��UHਮHFWHG�RU�GLਬUDFWHG�E\�WKH�VHQVHG�
REMHFWV�� IRU� WKH� SXUSRVH� RI� LPSURYLQJ� QDWXUDO� UHVRXUFHV�PDQDJHPHQW�� ODQG� XVH� DQG� WKH�
SURWHFWLRQ�RI�WKH�HQYLURQPHQW��3ۑULQFLSOH����D���Principles Relating to Remote Sensing of the 

(DUWK�IURP�2XWHU�6SDFH� 
��,W�LV�LPSRUWDQW�WR�UHFDOO�WKDW�VRPH�JURXQG�VWDWLRQV�DUH�DOVR�QHFHVVDU\�WR�RSHUDWH�WKH�VDWHOOLWH�
WHFKQLFDOO\��LW�LV�WKH�FDVH�RI�77	&�JURXQG�VWDWLRQV��
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RIې�SULPDU\�GDWDۑ���DQG�WR�EH�XVHIXO�LQ�SUDFWLFH�LW�QHHGV�ਭUVWO\�WR�EH�ਭOWHUHG�
E\�FRPSXWHUV�DQG�RWKHU�VRSKLVWLFDWHG�WHFKQLTXHV�WKDW�SURGXFH�H[SORLWDEOH�
data���DQG�VHFRQGO\�WR�EH� LQWHUSUHWHG�E\�H[SHUWV� WKDW�FDQ�REWDLQ� �DQDO\VHGې
LQIRUPDWLRQۑ�IURP�LPDJHV�RU�PDSV�SUHYLRXVO\�SURFHVVHG�. 
2Q�WKH�RWKHU�KDQG��JHRORFDWLRQ�LQIRUPDWLRQ��FRQWDLQLQJ�VSDWLDO�DQG�WHPSRUDO�

GHWDLOV��DOORZV�WKH�GHWHFWLRQ�RI�WKH�H[DFW�SRVLWLRQ�RI�SHRSOH�RU�REMHFWV�DURXQG�
WKH�ZRUOG�DQG�LW�LV�DFTXLUHG�XVLQJ�VDWHOOLWHV�RSHUDWLQJ�LQ�WKH�Global Navigation 

6DWHOOLWH�6\VWHP��*166���ौH�WZR�PDMRU�V\VWHPV�FXUUHQWO\�LQ�RSHUDWLRQ�DUH�
WKH�8QLWHG�6WDWHVۑ�*OREDO�3RVLWLRQLQJ�6\VWHP��*36���WKH�ਭUVW�*166�VWUXFWXUH�
WR�EHFRPH�RSHUDWLRQDO��DQG�WKH�*OREDO�2UELWLQJ�1DYLJDWLRQ�6DWHOOLWH�6\VWHP 
�*/21$66���RSHUDWHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��6PLWK���������$ORQJ�ZLWK�
WKHP��LW�LV�ZRUWK�PHQWLRQLQJ�WKH�*$/,/(2�V\VWHP��ZKLFK�LV�KDQGOHG�XQGHU�
WKH�VXSHUYLVLRQ�RI� WKH�(XURSHDQ�8QLRQ��(8��DQG�DOVR�WKH�(XURSHDQ�6SDFH�
$JHQF\��(6$���RQ����'HFHPEHU�������LW�KDV�EHHQ�RਯFLDOO\�GHFODUHG�RQ�EHKDOI�
RI�WKH�(XURSHDQ�&RPPLVVLRQ�WKDW�*$/,/(2ې�LV�RSHUDWLRQDO�DQG�KDV�VWDUWHG�
GHOLYHULQJ�LWV�LQLWLDO�VHUYLFHVۑ��(YHQ�LI�WKH�IXQFWLRQLQJ�LV�GLਬHUHQWO\�DUUDQJHG�
GHSHQGLQJ�RQ� WKH�*166�V\VWHP� WDNHQ� LQWR�FRQVLGHUDWLRQ�� LW� FDQ�JHQHUDOO\�
be assumed that the infrastructure encompasses both the satellites sending 
WKH�3RVLWLRQLQJ��1DYLJDWLRQ�DQG�7LPLQJ��317��VLJQDOV�WR�WKH�JURXQG��PDLQO\�
SODFHG�LQWR�0HGLXP�(DUWK�2UELWV��0(2V���DQG�WKH�UHFHLYLQJ�VWDWLRQV��L�H��HDFK�
XVHU�HTXLSSHG�ZLWK�D�*166�UHFHLYHU��

H�$SSOLFDEOH�/DZࢌ���

7XUQLQJ� WR�DSSOLFDEOH� ODZ��RQH� VKRXOG�GLVWLQJXLVK�EHWZHHQ� WKH� ODZ� WKDW�
is applicable at the moment of the production of information that could be 
XVHG�DV�HYLGHQFH�LQ�LQWHUQDWLRQDO�SURFHHGLQJV��DQG�WKH�RQH�DSSOLFDEOH�DW�WKH�
moment of the admission of the evidence itself during a trial. 
ौH�VWXG\�RI�WKH�ਭUVW�OHYHO�RI�DSSOLFDEOH�ODZ��L�H��WKH�UXOHV�DSSOLFDEOH�WR�WKH�

SURGXFWLRQ�RI�GDWD�OLNHO\�WR�EH�XVHG�GXULQJ�OHJDO�SURFHHGLQJV��LV�LQGLVSHQVDEOH�

��PHDQV�WKRVH�UDZ�GDWD�WKDW�DUH�DFTXLUHG�E\�UHPRWH�VHQVRUV�ERUQHەSULPDU\�GDWD۔�ौH�WHUPې��
E\�D�VSDFH�REMHFW�DQG�WKDW�DUH�WUDQVPLिHG�RU�GHOLYHUHG�WR�WKH�JURXQG�IURP�VSDFH�E\�WHOHPHWU\�
LQ�WKH�IRUP�RI�HOHFWURPDJQHWLF�VLJQDOV��E\�SKRWRJUDSKLF�ਭOP��PDJQHWLF�WDSH�RU�DQ\�RWKHU�
PHDQV��3ۑULQFLSOH����E���3ULQFLSOHV�5HODWLQJ�WR�5HPRWH�6HQVLQJ�RI�WKH�(DUWK�IURP�2XWHU�6SDFH�
��ौH\� DUH� DOVR� FDOOHG� �SURFHVVHGې GDWDۑ� DQG� GHਭQHG� DV� �WKHې SURGXFWV� UHVXOWLQJ� IURP� WKH�
SURFHVVLQJ�RI�WKH�SULPDU\�GDWD��QHHGHG�WR�PDNH�VXFK�GDWD�XVDEOH��3ULQFLSOH����F�� Principles 

5HODWLQJ�WR�5HPRWH�6HQVLQJ�RI�WKH�(DUWK�IURP�2XWHU�6SDFH�
�ौH�81�5HPRWH�6HQVLQJ�3ULQFLSOHV�UHIHUV�WR�WKUHH�W\SHV�RI�GDWDې���SULPDU\�GDWD��SURFHVVHG�
GDWD�� DQG� DQDO\VHG� LQIRUPDWLRQ�� +RZHYHU�� LQ� SUDFWLFH�� UHPRWH� VHQVLQJ� RSHUDWRUV� XWLOL]H�
PDQ\�RWKHU� WHUPV�� IRU� LQVWDQFH�� �ەUDZ�GDWD۔ RU� �XQHQKDQFHG۔ GDWDە� IRU� SULPDU\� GDWD�� DQG�
��IRU�DQDO\VHG�LQIRUPDWLRQ��ौH�ERिRP�OLQHەYDOXH�DGGHG�SURGXFWV۔��DQGەGHULYHG�SURGXFWV۔
LV�WKDW�WKHUH�LV�QR�FRQVLVWHQF\�LQ�WKH�ZD\�SURGXFWV�IURP�GLਬHUHQW�V\VWHPV�DUH�UHIHUUHG�WRۑ�
�7URQFKHिL������������
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LQ�RUGHU�WR�DVFHUWDLQ�WKH�H[LVWHQFH��RU�QRW��RI�VSHFLDO�SURYLVLRQV�UHOHYDQW�IRU�
WKH�PDिHU�KHUH�H[DPLQHG��'XH�WR�WKH�LQWHUQDWLRQDO�FKDUDFWHU�RI�ERWK�*166�
DQG�(266��LQWHUQDWLRQDO�ODZ�LV�WR�EH�H[DPLQHG��
,QWHUQDWLRQDO� ODZ� FRQFHUQLQJ� VSDFH� DFWLYLWLHV�� JHQHUDOO\� UHIHUUHG� WR� DV�

corpus iuris spatialis��LV�PDGH�RI�ਭYH�PDMRU�WUHDWLHV��HVWDEOLVKLQJ�JHQHUDO�QRUPV�
DSSOLFDEOH�LQ�SULQFLSOH�WR�DOO�VSDFH�DFWLYLWLHV�ZLWK�FRPSXOVRU\�FKDUDFWHU�IRU�
WKRVH�6WDWHV�ERXQG�WR�DELGH�E\�WKHP�DV�D�FRQVHTXHQFH�RI�WKHLU�UDWLਭFDWLRQ��
*HQHUDO�SULQFLSOHV�UHOHYDQW�LQ�WKLV�FRQWH[W�DUH�WKH�IUHHGRP�RI�H[SORUDWLRQ�DQG�
XVH�RI�RXWHU�VSDFH�DQG�WKH�FRPPRQ�EHQHਭWV��H[SUHVVO\�VWDWHG�LQ�WKH�7UHDW\�RQ�
3ULQFLSOHV�*RYHUQLQJ�WKH�$FWLYLWLHV�RI�6WDWHV�LQ�WKH�([SORUDWLRQ�DQG�8VH�RI�2XWHU�
6SDFH�� LQFOXGLQJ� WKH�0RRQ�DQG�2WKHU�&HOHVWLDO�%RGLHV�KHUHD़HU�2XWHU�6SDFH�
7UHDW\� RI� ������� DQG� HYHQWXDOO\� UHFDOOHG� LQ� WKH� IROORZLQJ� IRXU� WUHDWLHV�. 
$ORQJ� ZLWK� WKH� DERYHPHQWLRQHG� PDQGDWRU\� LQVWUXPHQWV�� LQWHUQDWLRQDO�
VSDFH�ODZ�LV�FRPSRVHG�RI�D�SOHWKRUD�RI�VR़�ODZ�GRFXPHQWV��DPRQJ�ZKLFK�
WKH�PRVW� LPSRUWDQW�DUH�ਭYH�UHVROXWLRQV�RI�SULQFLSOHV��GHGLFDWHG�WR�VSHFLਭF�
PDिHUV�UHOHYDQW�LQ�WKH�VSDFH�GRPDLQ�� One of them is absolutely central for 
GDWD�SURGXFHG�E\�(2�VDWHOOLWHV��EHFDXVH�LW�LV�H[SUHVVO\�GHGLFDWHG�WR�UHPRWH�
VHQVLQJ��DQG�IRU�WKLV�UHDVRQ�LW�GHVHUYHV�VSHFLDO�DिHQWLRQ��
ौH� ����� 3ULQFLSOHV� 5HODWLQJ� WR� 5HPRWH� 6HQVLQJ� RI� WKH� (DUWK� IURP� 2XWHU�

Space��KHUHD़HU�Remote Sensing Resolution�, DGRSWHG�E\�WKH�8QLWHG�1DWLRQV�
*HQHUDO�$VVHPEO\� �81*$�� E\� FRQVHQVXV�� DLPHG� DW� UHJXODWLQJ� RQH� RXW� RI�
three classical space applications��� DW� WKDW� WLPH� SHUFHLYHG� DV� D� WKUHDW� WR�
VRYHUHLJQW\�� SDUWLFXODUO\� E\� 6WDWHV� LQ� WKH� VRYLHW� EORF�� $ORQJ� ZLWK� OHJDOO\�
H[DPLQLQJ�WKH�GDWD�SURGXFWLRQ�FKDLQ�RXWOLQHG�DERYH��LW�HVWDEOLVKHV�SDUDPRXQW�
SULQFLSOHV� FRQFHUQLQJ� WKH� DSSOLFDELOLW\� RI� LQWHUQDWLRQDO� ODZ� DQG� WKH� 81�

� 7UHDW\ RQ�3ULQFLSOHV�*RYHUQLQJ�WKH�$FWLYLWLHV�RI�6WDWHV�LQ�WKH�([SORUDWLRQ�DQG�8VH�RI�2XWHU�
6SDFH��LQFOXGLQJ�WKH�0RRQ�DQG�2WKHU�&HOHVWLDO�%RGLHV�����-DQXDU\�����������8176������HQWHUHG�
LQWR�IRUFH����2FWREHU�������
��ौH�RWKHU�IRXU�WUHDWLHV�DUH��Agreement on the rescue of astronauts, the return of astronauts 

and the return of objects launched into outer space�����$SULO�����������8176������HQWHUHG�LQWR�
IRUFH���'HFHPEHU��������&RQYHQWLRQ�RQ�,QWHUQDWLRQDO�/LDELOLW\�IRU�'DPDJH�&DXVHG�E\�6SDFH�
2EMHFWV�����0DUFK�����������8176������HQWHUHG�LQWR�IRUFH���6HSWHPEHU��������Convention on 

WKH�5HJLVWUDWLRQ�RI�6SDFH�2EMHFWV�/DXQFKHG�LQWR�2XWHU�6SDFH�����-DQXDU\������������8176����
�HQWHUHG�LQWR�IRUFH����6HSWHPEHU��������Agreement Governing the Activities of States on the 

0RRQ�DQG�2WKHU�&HOHVWLDO�%RGLHV�����'HFHPEHU������������8176�������-XO\��������
��ौHVH�UHVROXWLRQV�RI�SULQFLSOHV�DUH��'HFODUDWLRQ�RI�/HJDO�3ULQFLSOHV�*RYHUQLQJ�WKH�$FWLYLWLHV�
RI�6WDWHV� LQ� WKH�([SORUDWLRQ�DQG�8VH�RI�2XWHU�6SDFH�� DGRSWHG� LQ�������Principles Governing 

WKH�8VH�E\�6WDWHV�RI�$UWLटFLDO�(DUWK�6DWHOOLWHV�IRU�,QWHUQDWLRQDO�'LUHFW�%URDGFDVWLQJ��DGRSWHG�
LQ� ������ 3ULQFLSOHV� 5HODWLQJ� WR� 5HPRWH� 6HQVLQJ� RI� WKH� (DUWK� IURP�2XWHU� 6SDFH�� DGRSWHG� LQ�
������ 3ULQFLSOHV� 5HOHYDQW� WR� WKH� 8VH� RI� 1XFOHDU� 3RZHU� 6RXUFHV� LQ� 2XWHU� 6SDFH�� DGRSWHG� LQ�
������'HFODUDWLRQ�RQ�,QWHUQDWLRQDO�&RRSHUDWLRQ�LQ�WKH�([SORUDWLRQ�DQG�8VH�RI�2XWHU�6SDFH�IRU�
WKH�%HQHटWV� DQG� LQ� WKH� ,QWHUHVWV� RI� DOO� 6WDWHV��7DNLQJ� LQWR�3DUWLFXODU�$FFRXQWV� WKH�1HHGV� RI�
Developing Countries��DGRSWHG�LQ�������
��ौH�RWKHU�WZR�VHQVLEOH�VHFWRUV�ZHUH�VDWHOOLWH�FRPPXQLFDWLRQV�DQG�QDYLJDWLRQ��
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&KDUWHU��WKH�LQWHUQDWLRQDO�FRRSHUDWLRQ��WKH�LQWHUQDWLRQDO�UHVSRQVLELOLW\�DQG�
WKH�FRQVLGHUDWLRQ�RI�VSHFLDO�QHHGV�IRU�GHYHORSLQJ�6WDWHV��LQ�DGGLWLRQ�LW�UHIHUV�
WR�WKH�DFFHVVLELOLW\�RI�GDWD�E\�WKH�VHQVHG�6WDWH�DV�ZHOO�DV�WKH�IUHHGRP�RI�XVLQJ�
DQG�GLVVHPLQDWH�GDWD�JDWKHUHG�E\�WKH�VHQVLQJ�6WDWH��WKDW�XOWLPDWHO\�GHSHQGV�
RQ�GDWD�SROLFLHV�DGRSWHG�E\�WKH�6WDWH�FRQFHUQHG��-DNKX���������0RUHRYHU��LW�
KLJKOLJKWV�WKH�UROH�RI�UHPRWH�VHQVLQJ�LQ�SURPRWLQJ�WKH�SURWHFWLRQ�RI�(DUWKۑV�
QDWXUDO� HQYLURQPHQW� RQ� WKH� RQH� KDQG� DQG� RI� KXPDQNLQG� IURP� QDWXUDO�
GLVDVWHUV�RQ�WKH�RWKHU��2WKHUZLVH��LW�GRHV�QRW�FRQVLGHU�WKH�SRVVLELOLW\�WR�XVH�
VDWHOOLWH�LPDJHU\�GXULQJ�WULDOV�DQG�GR�QRW�SURYLGH�DQ\�VSHFLਭF�UXOH�RQ�LW��
&RQYHUVHO\��QHLWKHU�VSDFH�ODZ�WUHDWLHV�QRU�UHVROXWLRQV�RI�SULQFLSOHV�SURYLGH�

DQ\�VSHFLਭF�UXOH�FRQFHUQLQJ�WKH�*166��/DUVHQ��������0RUH�UHFHQWO\��D�VHULHV�
RI� VR़� ODZ� LQVWUXPHQWV� KDYH� EHHQ� DGRSWHG�� EXW� WKH� DEVHQFH� RI� VSHFLਭF�
reference to the use of these data in legal proceedings is to be underlined. 
ौH�ODFN�RI�SUHFLVH�LQWHUQDWLRQDO�VSDFH�ODZ�SURYLVLRQV�DLPLQJ�DW�UHJXODWLQJ�

possible applications of satellite imagery and geolocation information 
DV� HYLGHQFH� GXULQJ� OHJDO� SURFHHGLQJV� LV� DEVROXWHO\� QRW� VXUSULVLQJ�� ,Q�
IDFW�� LQWHUQDWLRQDO� VSDFH� ODZ� WUHDWLHV�� DV�ZHOO� DV� WKH�81*$� UHVROXWLRQV�RI�
SULQFLSOHV��KDYH�EHHQ�DGRSWHG�DW�WKH�EHJLQQLQJ�RI�WKH�VSDFH�HUD��ZKHQ�LW�ZDV�
LPSRVVLEOH�WR�IRUHVHH�HLWKHU�WKH�IROORZLQJ�GHYHORSPHQW�RI�VSDFH�WHFKQRORJ\�
RU�LWV�QXPHURXV�GRZQVWUHDP�DSSOLFDWLRQV��)RU�WKLV�UHDVRQ��WKRVH�LQVWUXPHQWV�
DUH� IUHTXHQWO\� FRQVLGHUHG� LQDGHTXDWH� WR� GHDO�ZLWK� FXUUHQW� FKDOOHQJHV� DQG�
WKHLU� UHYLVLRQ� LV� R़HQ� SUHVHQWHG� DV� WKH� RQO\� DQVZHU� WR� WKHLU� XSJUDGH��
HVSHFLDOO\�RQ�WKH�RFFDVLRQ�RI�WKH���th anniversary of the 2XWHU�6SDFH�7UHDW\ 
FHOHEUDWHG� WKLV� \HDU�� DOWKRXJK� D� 3DQGRUDۑV� %R[� HਬHFW�PD\� EH� IHDUHG��ौH�
HYHQWXDO�UHYLVLRQ�RI�VSDFH�ODZ�LQVWUXPHQWV�ZRXOG�LQFOXGH�DOVR�WKH�DOUHDG\�
mentioned Remote Sensing Resolution�� LQ�RUGHU� WR�XSGDWH�DQG�HOXFLGDWH� LWV�
QDUURZO\� GHਭQHG� SXUSRVH�� %XW�� GLਬHUHQWO\� IURP� WKRVH� VFKRODUV�ZKR� RQO\�
VXJJHVWHG� D� FODULਭFDWLRQ� RI� ZKDW� �HQYLURQPHQWDOې SURWHFWLRQۑ� RU� �QDWXUDOې
UHVRXUFHVۑ� PHDQ� �*DEU\QRZLF]� HW� DO�� ������� WKH� SDSHU� DGYRFDWHV� WKDW� WKH�
scope of remote sensing application has no frontier at the moment and the 
protection of human rights could be also another important objective that 
FDQ�EH�PHQWLRQHG�QH[W�WR�WKH�SURWHFWLRQ�RI�WKH�(DUWKۑV�QDWXUDO�HQYLURQPHQW�
DV�ZHOO�DV�SURWHFWLRQ�RI�PDQNLQG�IURP�QDWXUDO�GLVDVWHUV��$GGLWLRQDOO\��LW�KDV�
EHHQ�REVHUYHG�WKDW�VDWHOOLWH�GDWD�ZHUH�XVHG�WR�DVVHVV�WUHDW\�LPSOHPHQWDWLRQ�
DQG� DOVR� DUP� FRQWURO� �/DWLQ� HW� DO�� ������ &RXUWHL[� ������ 0DUNRZLW]� ������
+HिOLQJ�������3HWHU�������3XUG\�������*ROGD�DQG�/XSR��������0RHQV�������
7R�FRQFOXGH��WKH�DEVHQFH�RI�D�SURYLVLRQ�FRQFHUQLQJ�WKH�SRVVLELOLW\�WR�XVH�

VDWHOOLWH�GDWD��ERWK�LPDJHV�DQG�JHRORFDWLRQ�LQIRUPDWLRQ��GXULQJ�SURFHHGLQJV�
before courts do not necessarily mean that this practice is prohibited��.

��� ��JXDOPHQWH,ې VH� KD� SXHVWR� GH� PDQLIHVWR� TXH� OD� DXVHQFLD� GH� QRUPDV� LQWHUQDFLRQDOHV�
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2Q�WKH�RWKHU�KDQG��DV�IDU�DV�WKH�DGPLVVLELOLW\�RI�VDWHOOLWH�HYLGHQFH�GXULQJ�
OHJDO�SURFHHGLQJV�LV�FRQFHUQHG��WKH�DQDO\VLV�RI�LQWHUQDWLRQDO�SUDFWLFH�VKRZV�
WKDW�LW�LV�JHQHUDOO\�WUHDWHG�DV�RWKHU�GRFXPHQWDU\�HYLGHQFH��&RQVHTXHQWO\��LWV�
DFFHSWDQFH�GXULQJ�OHJDO�SURFHHGLQJV�GHSHQGV�RQO\�RQ�VSHFLਭF�UHJXODWLRQV�WKDW�
HDFK�FRXUW�RU�WULEXQDO�KDV�GHYHORSHG�RQ�ZKR�FDQ�SUHVHQW�HYLGHQFH��RQ�ZKLFK�
HYLGHQFH�FDQ�EH�DGPLिHG�RU�QRW��WKDW�FDQ�EH�IRXQG�LQ�WKHLU�VWDWXWHV��UXOHV�RI�
SURFHGXUHV�DQG�DOVR�LQIHUUHG�IRUP�WKH�HVWDEOLVKHG�SUDFWLFH��)XUWKHUPRUH��RQH�
should consider that the probative value of evidence presented is assessed 
RQ� D� FDVH�E\�FDVH� EDVLV�� DFFRUGLQJ� WR� WKH� SULQFLSOH� RI� IUHH� DVVHVVPHQW� RI�
HYLGHQFH��FOHDUO\�GHਭQHG�LQ�WKH�1LFDUDJXD�Y��8QLWHG�6WDWHV�RI�$PHULFD case�� 
E\�WKH�,&-��.
,W�LV�QHFHVVDU\�WR�VD\�WKDW�WKH�UXOHV�FRQFHUQLQJ�WKH�DGPLVVLELOLW\�RI�HYLGHQFH�

RI�WKH�FRXUWV�KHUH�WDNHQ�LQWR�FRQVLGHUDWLRQ�DUH�YHU\�GLਬHUHQW��WKLV�LV�HVSHFLDOO\�
WUXH�ZKHQ�WKH�,&-��,7/26�DQG�KXPDQ�ULJKWV�FRXUWV�RQ�WKH�RQH�KDQG��DQG�,&&�
RQ�WKH�RWKHU��DUH�FRPSDUHG��:KLOH�WKH�ODिHU�KDV�SUHFLVH�DQG�GHWDLOHG�UXOHV�RQ�
WKH�DGPLVVLELOLW\�RI�HYLGHQFH��WKH�IRUPHU�GR�QRW�GHDO�LQ�GHSWK�ZLWK�TXHVWLRQV�
of evidence and a broad margin of decision is largely in the hands of judges. 
&HUWDLQO\�� WKH� IRXQGDWLRQ� RI� WKLV� DQWLWKHVLV� KDV� WR� EH� DिULEXWHG� WR� WKH�

GLVSDULW\�RI�WKH�SDUWLHV�LQYROYHG�LQ�WKH�WULDOV��ZKLOH�WKH�,&-�DQG�,7/26�DUH�
FRQFHUQHG�RQO\�ZLWK�LQWHUVWDWH�OLWLJDWLRQ��ZKHUH�WKH�OHDGLQJ�SULQFLSOH�LV�WKH�
HTXDOLW\�RI�WKH�SDUWLHV��,&&�MXGJHV�RQ�FULPHV�FRPPLिHG�E\�LQGLYLGXDOV��DQG�
considerations based on the necessity to protect the right of the accused 
VKRXOG�QRW�EH�QHJOHFWHG�� HYHQ� LQ�HYDOXDWLQJ� WKH�DGPLVVLELOLW\�RI� HYLGHQFH��
DFFRUGLQJ�WR�WKH�SULQFLSOH�RI�IDLU�WULDO��:ROIUXP�DQG�0¸OGQHU���������$V�IRU�
KXPDQ�ULJKWV�FRXUWV��HYHQ�LI�WKH\�FDQ�EH�LQWHUHVWHG�E\�LQWHUVWDWH�OLWLJDWLRQV��
the majority of cases before them concerns individuals or groups of 
LQGLYLGXDOV�RQ�WKH�RQH�VLGH��DQG�6WDWHV�RQ�WKH�RWKHU��,Q�DQ\�FDVH��6WDWHV�DUH�
DOZD\V�WKH�GHIHQGDQWV��DQG�WKLV�FLUFXPVWDQFH�MXVWLਭHV�WKH�SHUPLVVLYH�UXOHV�
RQ�WKH�DGPLVVLELOLW\�RI�HYLGHQFH�EHIRUH�KXPDQ�ULJKWV�FRXUWV��+RZHYHU��WKH�

JHQHUDOHV�\�HVSHF¯ਭFD�DSOLFDEOHV�D�OD�LQIRUPDFLµQ�REWHQLGD�SRU�OD�WHOHGHWHFFLµQ�GH�OD�7LHUUD�
\� VX� SUHVHQWDFFLµQ� DQWH� ORV� WULEXQDOHV� >۞@� QR� FRVWLWX\H� XQ� REVW£FXOR� LQVDOYDEOH� SDUD� OD�
XWLOL]DFLµQ�GH�OD�LQIRUPDFLµQ�VDWHOLWDO��SHUR�HV�LQGXGDEOH�TXH�XQD�PD\RU�SUHFLVLµQ�MXU¯GLFDV�\�
XQD�QRUPD�P£V�FODUD�HQ�PDWHULD�GH�SURFHGLPLHQWR��D\XGDU¯DQ�D�FUHDU�XQ�FOLPD�GH�FRQਭDQ]D�
TXH�SLUPLWLHUD�D�ODV�SDUWHV�\�D�ORV�MXHFHV�R�£UELWURV�EHQHਭFLDUVH�GH�HVWH�DYDQFH�WHFQROµJLFR�
HQ�HO�FDPSRۑ��0X³R]�5RGU¯JXH]������������
�� 0LOLWDU\�DQG�SDUDPLOLWDU\�DFWLYLWLHV�LQ�DQG�DJDLQVW�1LFDUDJXD��1LFDUDJXD�Y��8QLWHG�6WDWHV�RI�
America),�0HULWV��-XGJPHQW��,�&�-��5HSRUWV�������S�����
��ZLWKLQ�WKH�OLPLWV�RI�LWV�6WDWXWH�DQG�5XOHV��LW�KDV�IUHHGRP�LQ�HVWLPDWLQJ�WKH�YDOXH�RI�WKH@۞<ې���
YDULRXV�HOHPHQWV�RI�HYLGHQFH��WKRXJK�LW�LV�FOHDU�WKDW�JHQHUDO�SULQFLSOHV�RI�MXGLFLDO�SURFHGXUH�
QHFHVVDULO\� JRYHUQ� WKH� GHWHUPLQDWLRQ� RI� ZKDW� FDQ� EH� UHJDUGHG� DV� SURYHG��0ۑLOLWDU\� DQG�
SDUDPLOLWDU\�DFWLYLWLHV��SDUD����
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SULQFLSOH�RI�IDLU�WULDO��DORQJ�ZLWK�WKH�SULQFLSOH�RI�WKH�HTXDOLW\�RI�WKH�SDUWLHV��
SOD\V�D�GHFLVLYH�UROH�KHUH�DV�ZHOO�
*LYHQ�WKDW�KXPDQ�ULJKWV�FRXUWVۑ�SUDFWLFH�LV�H[DPLQHG�ODWHU�LQ�WKH�SUHVHQW�

SDSHU�� EHIRUH� WKH� ,&-��� DQG� ,7/26�� evidence can be presented by the 
SDUWLHV�JHQHUDOO\�GXULQJ�WKH�ZULिHQ�SURFHHGLQJV��DQG�H[FHSWLRQDOO\�GXULQJ�
WKH�RUDO�RQH��ौH�&RXUW�DQG� WKH�7ULEXQDO�FDQ�DOVR� UHTXHVW� WKH�SURGXFWLRQ�
RI� GRFXPHQWDU\� HYLGHQFH��0RUHRYHU�� WKH� WZR� MXGLFLDO� LQVWLWXWLRQV� SURYLGH�
IRU�WKH�SRVVLELOLW\�WR�QRPLQDWH�H[SHUWV�D़HU�WKH�UHTXHVW�RI�D�SDUW\�RU�motu 

proprio�LQ�RUGHU�WR�KHOS�WKH�GHਭQLWLRQ�RI�WKH�IDFWV�RI�WKH�FDVH��+RZHYHU��QR�
UHIHUHQFH� LV�PDGH� WR� WKH� VXEVWDQFH� RI� WKH� HYLGHQFH�� DQG� FRQVHTXHQWO\� QR�
provision related to satellite data are envisaged��. 
ौH�,&&��OLNH�RWKHU�LQWHUQDWLRQDO�FULPLQDO�FRXUWV��KDV�GLਬHUHQW�VWDQGDUGV�

IRU� WKH�DGPLVVLRQ�RI�HYLGHQFH��ZKLFK�KDYH� ��ەDGPLVVLELOLW\�WHVW۔�WR�SDVV�DQې
ZKLFK�PHDQV� WKDW� >LW� KDV@� WR� PHHW� WKH� VWDQGDUGV� RI� UHOHYDQF\�� SUREDWLYH�
YDOXH��DQG�UHOLDELOLW\ۑ��:ROIUXP�DQG�0¸OGQHU�������������(YHQ�LQ�WKH�FDVH�RI�
WKH�,&&�IRUPDO�UXOHV�IRU�DGPLVVLELOLW\��UHTXHVW�E\�WKH�&RXUW�DQG�DGPLVVLRQ�
RI�H[SHUW�DUH�FRQVLGHUHG��1R�UHIHUHQFH�WR�WKH�W\SH�RI�HYLGHQFH�WKDW�FDQ�EH�
DGPLिHG�LV�PDGH��.
$V� REVHUYHG�� QRQH� RI� WKH� MXGLFLDO� LQVWLWXWLRQV� KHUH� FRQVLGHUHG� SURYLGH�

VSHFLDO�UXOHV�IRU�VDWHOOLWH�HYLGHQFH��ौH�IUHHGRP�RI�DVVHVVPHQW�RI�HYLGHQFH��
RQ� WKH� XQGHUVWDQGLQJ� WKDW� FRXUWV� PXVW� VKRZ� WKH� UHDVRQLQJ� IROORZHG� WR�
UHDFK� WKHLU� FRQFOXVLRQV�� OHW� WKHP� DFFHSWLQJ� DOO� GRFXPHQWV� SURGXFHG� DQG�
GHFLGH�WKHLU�SUREDWLYH�YDOXH�RQ�D�FDVH�E\�FDVH�EDVLV��ौHUHIRUH��WKH�FDVH�ODZ�
KHUHD़HU�SUHVHQWHG�VKRZ�WKDW�JHQHUDO�UXOHV�LQ�IRUFH�DUH�DSSOLHG�HYHU\�WLPH�
WKH�FRXUWV�DQG�WULEXQDOV�FRQVLGHUHG�DUH�GHDOLQJ�ZLWK�VDWHOOLWH�HYLGHQFH��

���$Q�2YHUYLHZ�RI�,QWHUQDWLRQDO�&DVH�/DZ

$V� SUHYLRXVO\� XQGHUOLQHG�� WKH� DGPLVVLRQ� RI� VDWHOOLWH� HYLGHQFH� GXULQJ�
OHJDO�SURFHHGLQJV� LV�EHFRPLQJ�PRUH�DQG�PRUH�ZLGHVSUHDG��ौH�FRXUW� WKDW�
H[DPLQHG� WKH� ਭUVW� FDVH� LQ� ZKLFK� WKH\� KDYH� HYHU� EHHQ� GHDOW� ZLWK� LV� WKH�
,&-��DQG�LWV�UHDVRQLQJ�KDV�KDG�D�JUHDW�LQਮXHQFH�WKHUHD़HU��$Q�RYHUYLHZ�RI�
VHOHFWHG�FDVHV�UHQGHUHG�E\�LW�ZLOO�EH�RਬHUHG��DORQJ�ZLWK�UHOHYDQW�FDVHV�IURP�

���ौH�UXOHV�FRQFHUQLQJ�ERWK� WKH�SURGXFWLRQ�DQG�DGPLVVLELOLW\�RI�HYLGHQFH�EHIRUH� WKH� ,&-�
DUH� FRQWDLQHG� LQ� DUWV� ������RI� LWV� 6WDWXWH��ौHVH� DUH� IXUWKHU� VSHFLਭHG� LQ� WKH� ,&-�5XOHV�RI�
Procedure. 
���*HQHUDO�UXOHV�JRYHUQLQJ�WKH�SURGXFWLRQ�RI�HYLGHQFH�EHIRUH�WKH�,7/26�DUH�FRQWDLQHG�LQ�DUWV�
������RI�LWV�5XOHV�RI�3URFHGXUH�
���ौH�,&-�UHJXODWHV�WKH�DGPLVVLELOLW\�RI�GRFXPHQWDU\�HYLGHQFH�LQ�DUWV����DQG�������RI� LWV�
6WDWXWH��ौHVH�UXOHV�DUH�IXUWKHU�VSHFLਭHG�LQ�WKH�&RXUWۑV�5XOHV�RI�3URFHGXUH�
���ौH�,&&�UHJXODWHV�WKH�DGPLVVLELOLW\�RI�HYLGHQFH�LQ�DUWV���������D����������,&&�6WDWXWH�DQG�LQ�
WKH�,&&�5XOHV�RI�3URFHGXUH�DQG�(YLGHQFH��
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WKH�MXULVSUXGHQFH�RI�WKH�RWKHU�WZR�LQWHUQDWLRQDO�FRXUWV�WDNHQ�LQWR�DFFRXQW�
KHUH��UHVSHFWLYHO\�WKH�,7/26�DQG�WKH�,&&���

4�1� ICJ

ौH�ਭUVW� FDVH� LQ�ZKLFK� VDWHOOLWH� LPDJHV�KDYH�HYHU�EHHQ�HPSOR\HG� LV� WKH�
%XUNLQD�)DVR�5HSXEOLF�RI�0DOL18� GHFLGHG�E\�WKH�,&-�LQ������LQ�ZKLFK�WKH�XVH�
RI�PDSV�DQG�GDWD�IURP�WKH�VN\�ZDV�FUXFLDO�LQ�RUGHU�WR�UHFRJQLVH�WKH�JUDGXDO�
VKL़LQJ�RI�WKH�ULYHUEHG�IURP�ZKHUH�WKH�ERUGHU�EHWZHHQ�WKHVH�WZR�$IULFDQ�
FRXQWULHV�ZDV�DUUDQJHG�GXULQJ�WKH�FRORQLDO�SHULRG��,Q�WKLV�RFFDVLRQ�WKH�,&-�
VWDWHG�WKDW�PDSV��HYHQ�LI�PRUH�DFFXUDWH�DQG�FRQVHTXHQWO\�PRUH�UHOLDEOH�WKDQ�
LQ� WKH� SDVW� EHFDXVH� DFTXLUHG� WKURXJK�KLJK� UHVROXWLRQ� WHFKQRORJ\� VXFK� DV�
UHPRWH�VHQVLQJ�E\�VDWHOOLWHV��GR�QRW�FRQVWLWXWH�D�WHUULWRULDO�WLWOH�E\�WKHPVHOYHV��
XQOHVV�WKH�SDUWLHV�VR�GHFLGHG��0RUHRYHU��WKH�,&-�VDLG�WKDW�LQ�RUGHU�WR�GHFLGH�
RQ� WKH�ZHLJKW� WR� EH� DिULEXWHG� WR�PDSV��PDQ\� FRQVLGHUDWLRQV� VXFK� DV� WKH�
technical reliability and also the interpretation of the information gathered 
KDYH� WR� EH� FRQVLGHUHG�� UDLVLQJ� VRPH� GRXEWV� VWLOO� YDOLG� WRGD\�� $FWXDOO\�� LW�
FDQQRW�EH�GHQLHG�WKDWې�DQ�LPSRUWDQW�FRQVHTXHQFH�RI�WKLV�MXGJPHQW�ZDV�WKH�
DZDUHQHVV�LW�FUHDWHG�LQ�OHJDO�FLUFOHV�UHJDUGLQJ�D�PHDQV�RI�HYLGHQFH�LQਭQLWHO\�
PRUH�SUHFLVH�WKDQ�WKRVH�DYDLODEOH�VR�IDU��VXFK�DV�DHULDO�SKRWRJUDSK\�IRU�PDS�
HYLGHQFHۑ��:LOOLDPV����������������
ौH� XVH� RI� VDWHOOLWH� GDWD� DV� HYLGHQFH� FRQWLQXHG� LQ� WKH� ����V� DQG� D़HU��

SUHSRQGHUDQWO\� ZKHQ� ERXQGDU\� GLVSXWHV� ZHUH� DW� VWDNH�� ,Q� Cameroon 

v� Nigeria� �3UHOLPLQDU\� 2EMHFWLRQV����� GHFLGHG� LQ� ������ VDWHOOLWH� LPDJHV�
KDYH� EHHQ� LPSRUWDQW� QRW� RQO\� GXULQJ� WKH� SURFHHGLQJV� EXW� DOVR� D़HU� WKH�
DZDUG� GHOLYHU\� WR� PRQLWRU� LWV� LPSOHPHQWDWLRQ� �)URHKOLFK� ������ ����������
,Q� %RWVZDQD�1DPLELD� of 1999

��
,� WKH� &RXUW� ZDV� FDOOHG� XSRQ� WR� GHFLGH� WKH�

VWDWXV�RI�WKH�.DVLNLOL�6HGXGX�,VODQG��DQG�VDWHOOLWH�LPDJHU\�DV�ZHOO�DV�DHULDO�
SKRWRJUDSKV�ZHUH�SUHVHQWHG����7R�VROYH�JHRJUDSKLFDO�TXHVWLRQV�VWLOO�UHODWHG�

���ौH�XVH�RI�VDWHOOLWH�HYLGHQFH�FDQ�EH�IRXQG�LQ�LQWHUQDWLRQDO�DUELWUDWLRQ��WRR��ौH�XVH�RI�WKH�
report (WKLRSLDڥV�9LRODWLRQV�RI�,QWHUQDWLRQDO�/DZ�$ULVLQJ�)URP�,WV�$ࡇDFNV�RQ�DQG�2FFXSDWLRQ�
RI�WKH�&HQWUDO�=RQH�RI�(ULWUHD��SURYLGHG�E\�WKH�$$$6��LQ�WKH�FDVH�(ULWUHD�Y��(WKLRSLD�(brought 
EHIRUH�WKH�3HUPDQHQW�&RXUW�RI�$UELWUDWLRQ�� LV�DQ�H[DPSOH�
�� Frontier Dispute��-XGJPHQW��,�&�-��5HSRUWV�������S������
�� /DQG� DQG�0DULWLPH� %RXQGDU\� EHWZHHQ� &DPHURRQ� DQG� 1LJHULD�� 3UHOLPLQDU\� 2EMHFWLRQV��
-XGJPHQW��,�&�-��5HSRUWV�������S������
�� .DVLNLOL�6HGXGX�,VODQG��%RWZDQD�1DPLELD���-XGJPHQW��,�&�-��5HSRUWV�������S�������
��� ,Q� LWV� GLVVHQWLQJ� RSLQLRQ�� MXGJH� 3DUUD� $UDQJXUHQ�ZDV� GRXEWIXO� DERXW� WKH� XVH� RI� GDWD�
VXEPLिHG� WR� WKH� &RXUW�� +H� FOHDUO\� DਯUPHG� WKDW� �W@KH<ې DHULDO� SKRWRJUDSKV� DQG� VDWHOOLWH�
LPDJHV� VXEPLिHG� WR� WKH� &RXUW� GR� QRW� FRQWDLQ� DQ\� LQGLFDWLRQ�ZKLFK�ZRXOG� HQDEOH� LW� WR�
GHWHUPLQH�WKH�ERXQGDU\�EHWZHHQ�WKH�3DUWLHV�DW�.DVLNLOL�,VODQG��HYHQ�WKRXJK�WKH\�PD\�KDYH�
UHOHYDQFH� LQ� UHODWLRQ� WR� WKH�TXHVWLRQ�ZKHWKHU�.DVLNLOL� ,VODQG�ZDV�RFFXSLHG�RU� FXOWLYDWHG��
+RZHYHU��WKH\�DUH�LUUHOHYDQW�EHFDXVH�WKH\�ZHUH�WDNHQ�D़HU�������WKH�FULWLFDO�GDWH�DV�UHJDUGV�



PHRG 1(1), March 2017

��

C. Candelmo, V. Nardone, 87-113

WR� WKH� OHJDO� UHJLPH�RI� LVODQGV�� VDWHOOLWH� LPDJHV�ZHUH�SUHVHQWHG� LQ�Qatar v� 

%DKUDLQ� �0HULWV����� LQ� ,QGRQHVLD�0DOD\VLD��, in Nicaragua v� Honduras
��

, as 
ZHOO�DV�LQ�0DOD\VLD�6LQJDSRUH�� and 5RPDQLD�Y��8NUDLQH��� 

Other cases have been decided using satellite data produced by the parties 
FRQFHUQLQJ�HQYLURQPHQWDO�LVVXHV��$Q�H[DPSOH�LV�UHSUHVHQWHG�E\�WKH�Islamic 

5HSXEOLF�RI�,UDQ�Y��8QLWHG�6WDWHV�RI�$PHULFD case����LQ�ZKLFK�VDWHOOLWH�LPDJHV�
ZHUH�SUHVHQWHG�WR�SURYH�WKH�H[LVWHQFH�DQG�WKH�XVH�RI�ZHDSRQV�DQG�DOVR�WKH�
DGHTXDF\�RI� WKH�HQYLURQPHQW� WR�KRVW� WKHP� �Froehlich� ������� ,Q�Argentina 

Y�� 8UXJXD\��,� $UJHQWLQD� XVHG� VRPH� VDWHOOLWH� LPDJHV� VKRZLQJ� WKH� KXJH�
FRQFHQWUDWLRQ�RI� FKORURSK\OO� LQWR� WKH�ZDWHU�RI�5LYHU�8UXJXD\�� ,Q�(FXDGRU�
v� Colombia�DOVR��VDWHOOLWH� LPDJHU\�DQG�*36�GDWD�ZHUH� ODUJHO\�XVHG����9HU\�
UHFHQWO\��LQ�Costa Rica v� Nicaragua

�� parties presented and discussed about 
the practical value of the satellite evidence presented by the other party to 
H[SODLQ�DQG�GHIHQG�DERXW�WKH�HQYLURQPHQWDO�FRQVHTXHQFHV�RI�VRPH�DFWLYLWLHV��
2WKHU�WZR�LPSRUWDQW�,&-�MXGJPHQWV�DUH�ZRUWK�PHQWLRQLQJ�LQ�WKLV�DQDO\VLV��

WKH�ਭUVW�RQH�LV�WKH�%RVQLD�DQG�+HU]HJRYLQD�Y��6HUELD�DQG�0RQWHQHJUR case����
ZKHUH� WKH�&RXUW� WRRN� LQWR� FRQVLGHUDWLRQ� D�81�5HSRUW� EDVHG� RQ� VDWHOOLWHV�
LPDJHV��WKH�VHFRQG�RQH�LV�WKH�*HRUJLD�5XVVLDQ�)HGHUDWLRQ case (Preliminary 
2EMHFWLRQV�����LQ�ZKLFK�*HRUJLD�SUHVHQWHG�VDWHOOLWH�LPDJHV�WR�JLYH�HYLGHQFH�RI�

WKH�VXEVHTXHQW�SUDFWLFH�RI�WKH�3DUWLHV�IRU�SXUSRVHV�RI�LQWHUSUHWLQJ�WKH������$QJOR�*HUPDQ�
$JUHHPHQW��0RUHRYHU��DHULDO�SKRWRJUDSKV�RU�VDWHOOLWH�LPDJHV�FDQQRW�GHWHUPLQH�ZKHWKHU�DQ\�
RFFXSDWLRQ�RI�.DVLNLOL�,VODQG�ZDV�FDUULHG�RXW�E\�0DVXELD�SHRSOH�RI�WKH�(DVWHUQ�&DSULYL�RU�
E\�QDWLYHV�RU�DXWKRULWLHV�RI� WKH�%HFKXDQDODQG�3URWHFWRUDWH��3ۑDUUD�$UDQJXUHQ��GLVVHQWLQJ�
RSLQLRQ��,&-�5HSRUWV�������-XGJPHQW�������HW�VHT���DW�������SDUD�����
�� 0DULWLPH� 'HOLPLWDWLRQ� DQG� 7HUULWRULDO� �HVWLRQVࡊ EHWZHHQ� 4DWDU� DQG� %DKUDLQ�� Merits 
-XGJPHQW��,�&�-��5HSRUWV�������S������
�� 6RYHUHLJQW\�RYHU�3XODX�/LJLWDQ�DQG�3XODX�6LSDGDQ� �,QGRQHVLD�0DOD\VLD��� -XGJPHQW�� ,�&�-��
5HSRUWV�������S�������
�� Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea 

�1LFDUDJXD�Y��+RQGXUDV���-XGJPHQW��,�&�-��5HSRUWV�������S������
�� 6RYHUHLJQW\�RYHU�3HGUD�%UDQFD�3XODX�%DWX�3XWHK��0LGGOH�5RFNV�DQG�6RXWK�/HGJH��0DOD\VLD�
Singapore), -XGJPHQW��,�&�-��5HSRUWV�������S����� 
�� 0DULWLPH�'HOLPLWDWLRQ�LQ�WKH�%ODFN�6HD��5RPDQLD�Y��8NUDLQH���-XGJPHQW��,�&�-��5HSRUWV�������
S�����
�� 2LO�3ODWIRUPV��,VODPLF�5HSXEOLF�RI�,UDQ�Y��8QLWHG�6WDWHV�RI�$PHULFD���-XGJPHQW��,�&�-��5HSRUWV�
������S�������
�� &DVH�&RQFHUQLQJ�3XOS�0LOOV�RQ�WKH�5LYHU�8UXJXD\��$UJHQWLQD�Y��8UXJXD\���-XGJPHQW��,�&�-��
5HSRUWV�������S������
���ौH�FDVH�LV�DOVR�UHIHUUHG�WR�DV�$HULDO�+HUELFLGH�6SUD\LQJ��QRZ�UHPRYHG�IURP�WKH�&RXUWۑV�
/LVW�DW�WKH�UHTXHVW�RI�(FXDGRU��
�� &HUWDLQ�$FWLYLWLHV�&DUULHG�RXW�E\�1LFDUDJXD�LQ�WKH�%RDUGHU�$UHD��&RVWD�5LFD�Y��1LFDUDJXD���
-XGJPHQW�����'HFHPEHU�������DYDLODEOH�RQ�WKH�&RXUWۑV�ZHEVLWH��ZZZ�LFM�FLM�RUJ. 
�� Application of the Convention on the Prevention and Punishment of the Crime of  Genocide 

�%RVQLD�DQG�+HU]HJRYLQD�Y�6HUELD�DQG�0RQWHQHJUR���-XGJPHQW��,�&�-��5HSRUWV�������S�����
�� $SSOLFDWLRQ� RI� WKH� ,QWHUQDWLRQDO� &RQYHQWLRQ� RQ� WKH� (OLPLQDWLRQ� RI� $OO� )RUPV� RI� 5DFLDO�
'LVFULPLQDWLRQ� �*HRUJLD� Y�� 5XVVLDQ� )HGHUDWLRQ��� 3UHOLPLQDU\� 2EMHFWLRQV�� -XGJPHQW�� ,�&�-��
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the presence of Russian militaries in the area interested by massive violations 
RI�LQWHUQDWLRQDO�ODZ��5RVFLQL��������

�����,7/26

Even the tribunal established by the 8QLWHG� 1DWLRQV� &RQYHQWLRQ� RQ� WKH�
/DZ�RI�WKH�6HD�RI������WR�DGMXGLFDWH�GLVSXWHV�FRQFHUQLQJ�LWV�LQWHUSUHWDWLRQ�
DQG� DSSOLFDWLRQ� DQG� EDVHG� LQ� +DPEXUJ�� KDG� WKH� RFFDVLRQ� WR� GHDO� ZLWK�
VDWHOOLWH�HYLGHQFH�LQ�WKH�%DQJODGHVK�0\DQPDU�FDVH�RQ�ZKLFK�LW�GHOLYHUHG�LWV�
MXGJPHQW�LQ���������ौH�GLVSXWH�SHUWDLQHG�WR�WKH�FODULਭFDWLRQ�RI�WKH�PDULWLPH�
ERXQGDU\��DLPLQJ�DW�GHਭQLQJ�WKH�WHUULWRULDO�VHD��WKH�H[FOXVLYH�HFRQRPLF�]RQH��
DQG� WKH� FRQWLQHQWDO� VKHOYHV� RI� WKH� SDUWLHV� LQYROYHG� LQ� WKH�%D\� RI� %HQJDO��
ौH�ERQH�RI�FRQWHQWLRQ�ZDV�WKH�6W��0DUWLQۑV�LVODQG��DQG�%DQJODGHVK�DGGXFHG�
VDWHOOLWH�HYLGHQFH�WR�DVVHVV�WKH�GLPHQVLRQ�RI�WKH�GLVSXWHG�WHUULWRU\��FODLPLQJ�
LWV�GHFLVLYH�LPSDFW�RQ�WKH�GHOLPLWDWLRQ�FRQFHUQHG��)URHKOLFK�������

4�3� ICC

(YHQ� WKH� ,&&� KDV� GHDOW� ZLWK� FDVHV� XVLQJ� VDWHOOLWH� LQIRUPDWLRQ�� $PRQJ�
WKH�PRVW�IDPRXVࡋ��H�3URVHFXWRU�Yࡋ��RPDV�/XEDQJD�'\LORࡋ��H�3URVHFXWRU�Y��
*HUPDLQ�.DWDQJD�DQG�0DWKLHX�1JXGMROR�&KXLࡋ��H�3URVHFXWRU�Y��%DKDU�,GULVV�
Abu Garda and ࡋH�3URVHFXWRU�Y��$EGDOODK�%DQGD�$EDNDHU�1RXUDLQ�DQG�6DOHK�
Mohammed Jerbo Jamus FDVHV�FDQ�EH�UHFDOOHG��0DFDXOH\���������,Q�DOO�WKHVH�
FDVHV��WKH�3URVHFXWRU�XVHG�VDWHOOLWH�GDWD�GXULQJ�WKH�SURFHHGLQJV�LQ�RUGHU�WR�
argue against the accused and to support their alleged violations (Sandalinas 
�������
$ORQJ�ZLWK� WKH� LPSRUWDQFH� RI� LWV� MXULVSUXGHQFH�� WKH� VWXG\� RI� WKH� �Vۑ&&,

SUD[LV�LV�SDUWLFXODUO\�LPSRUWDQW�EHFDXVH�LQ������WKH�2ਯFH�RI�WKH�3URVHFXWRU�
RI�WKH�,&&�KLUHG�DQ�H[SHUW�LQ�GLJLWDO�IRUHQVLFV�IRU�LWV�6FLHQWLਭF�5HVSRQVH�8QLW�
to improve its ability to collect and analyse digital evidence��. 
ौLV�FLUFXPVWDQFH�LV�RI�XWPRVW�LPSRUWDQFH�IRU�VHYHUDO�UHDVRQV��)LUVW��WKH�

DQDO\VLV�DQG�LQWHUSUHWDWLRQ�RI�GDWD�DFTXLUHG�WKURXJK�VDWHOOLWHV�DUH�FDUULHG�RXW�
LQ�KRXVH�DQG�QRW�E\�H[WHUQDO�WHFKQLFLDQV��SURPRWLQJ�LQ�WKLV�ZD\�WKH�MXGLFLDO�
LQVWLWXWLRQۑV�LQGHSHQGHQFH�DV�ZHOO�DV�LWV�FUHGLELOLW\��0DFDXOH\��������

5HSRUWV�������S������
�� 'HOLPLWDWLRQ� RI� WKH� PDULWLPH� ERXQGDU\� LQ� WKH� %D\� RI� %HQJDO� �%DQJODGHVK�0\DQPDU���
-XGJPHQW��,7/26�5HSRUWV�������S�����
���ौH�H[SHUW�LV�0U��/DUV�%URPOH\�IURP�86$��ZKR��LQ�WKH�/LVW�RI�H[SHUW�EHIRUH�WKH�,&&��LV�
LQGLFDWHG�DV�H[SHUW�LQې�UHPRWH�VHQVLQJ�DQG�VDWHOOLWH�LPDJHU\ۑ��
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$GGLWLRQDOO\��LW�FRXOG�EH�LQVSLULQJ�IRU�RWKHU�LQWHUQDWLRQDO�FRXUWV�VXFK�DV�
WKH� ,&-��FRQWULEXWLQJ� WR� WKH�FUHDWLRQ�RI�DQ� LQWHUQDWLRQDO� VWDQGDUGV� LQ� WKLV�
regard. 

���3RVLWLYH�DQG�1HJDWLYH�$VSHFWV��3UHOLPLQDU\�&RQVLGHUDWLRQV

,Q� WKH� OLJKW� RI� WKH� DIRUHPHQWLRQHG� DQDO\VLV�� D� IHZ� JHQHUDO� REVHUYDWLRQV�
PD\�EH�GUDZQ��)LUVW�RI�DOO��WKH�XVH�RI�WKLV�NLQG�RI�HYLGHQFH�KDV�VRPH�SRVLWLYH�
DVSHFWV��VXFK�DV�WKH�LPPHGLDWH�DQG�XQLQWHUUXSWHG�DYDLODELOLW\��WKH�H[WUHPH�
accuracy due to use of high resolution technology and highly technical 
UHFHLYHUV��ौHVH�SRVLWLYH� IHDWXUHV�DUH�PRUH�UHPDUNDEOH� LI�FRPSDUHG� WR� WKH�
ODQG�VXUYH\V�GRQH�LQ�WKH�SDVW�ZLWK�DLUFUD़V��DQG�FRQVLGHULQJ�WKH�LPSRVVLELOLW\�
WR�FRQWLQXRXVO\�WUDFN�WKH�SRVLWLRQ�RI�D�VXVSHFWHG�EHIRUH�WKH�DGYHQW�RI�VSDFH�
technology. 
+RZHYHU��VRPH�QHJDWLYH�IHDWXUHV�VKRXOG�EH�XQGHUOLQHG��(YHQ�LI� WKH\�DUH�

PRUH� DFFXUDWH� WKDQ� DHULDO� SKRWRJUDSKV�� UDZ� VDWHOOLWH� LPDJHV� QHHG� WR� EH�
SURFHVVHG��&RQVHTXHQWO\��WKH\�FDQ�EH�PDQLSXODWHG�ZLWKRXW�OLिOH�LI�QRW�DQ\�
possibility to detect the manipulation H[� SRVW� IDFWR�� LQ� DGGLWLRQ�� IRU� WKHLU�
LQWHUSUHWDWLRQ��MXGJHV�QHHG�WR�EH�KHOSHG�E\�H[SHUWV��WKLV�PHDQV�WKDW�MXGJHV�
ZRXOG� GHSHQG� RQ� H[SHUWV�ZKR� HQMR\�ZLGH� GLVFUHWLRQ� DQG� D� ODUJH�PDUJLQ�
RI�HUURU��ौHVH�ਭQGLQJV�DUH�QRW�YDOLG�IRU�*166�GDWD�EHFDXVH�WKH�UHFHLYLQJ�
devices are immediately able to decode geospatial coordination received and 
WKHUH�LV�QR�QHHG�IRU�SURFHVVLQJ��1HYHUWKHOHVV��GRXEWV�DERXW�WKH�FRPSDWLELOLW\�
RI� ERWK� VDWHOOLWH� LPDJHV� DQG� JHRORFDWLRQ� GDWD� ZLWK� VRPH� LQWHUQDWLRQDOO\�
SURWHFWHG�KXPDQ�ULJKWV�PD\�DULVH��DV�ZLOO�EH�VKRZQ�EHORZ�
&RQFHUQLQJ� SDUWLFXODUO\� VDWHOOLWH� LPDJHV�� WKH� 6SDFH� /DZ� &RPPLिHH� RI�

WKH� ,QWHUQDWLRQDO� /DZ� $VVRFLDWLRQ� �,/$��� FXUUHQWO\� FKDLUHG� E\� SURIHVVRU�
0DXUHHQ�:LOOLDPV��RQH�RI�WKH�PDMRU�H[SHUWV�LQ�WKH�ਭHOG��VWDUWHG�WR�FRQGXFW�
LQYHVWLJDWLRQV�DW�WKH�LQFHSWLRQ�RI�WKH�;;,�FHQWXU\����ौH�LQGLFDWLRQV�RI�WKHVH�
VWXGLHV� DORQJ� ZLWK� GHFDGHV� RI� GRFWULQH� FDQ� EH� VXPPDULVHG� DV� IROORZV�� D�
VWULFW�FRQWURO�RI�FKDLQ�RI�FXVWRG\��VXSHUYLVLQJ�WKH�ZKROH�SURFHVV� IURP�WKH�
JDWKHULQJ�XQWLO�WKH�ਭQDO�SURGXFW�WKDW�FDQ�EH�VXEPLिHG�WR�FRXUWV�ZRXOG�EH�
JUHDWO\�LPSRUWDQW��WKH�FUHDWLRQ�RI�LQWHUQDWLRQDO�VWDQGDUGV�IRU�WKH�SURGXFWLRQ�
DQG�WKH�SUHVHQWDWLRQ�RI�VDWHOOLWH� LPDJHV�ZRXOG�EH�GHVLUDEOH�� LQYHVWPHQW� LQ�
WKH�FDSDFLW\�EXLOGLQJ�RI�WKH�OHJDO�VHFWRU��WRJHWKHU�ZLWK�WKH�SURYLVLRQ�RI�OLVW�RI�
H[SHUW�LQ�DQ\�FRXUW�FDSDEOH�RI�KHOS�WKHP�LQ�LQWHUSUHWLQJ�VDWHOOLWH�LQIRUPDWLRQ�
VKRXOG�EH�HQFRXUDJHG��$U]W�������:LOOLDPV��������.

���ौH�,/$�6SDFH�/DZ�&RPPLिHH�LV�VWLOO�ZRUNLQJ�RQ�WKH�WRSLF�RI�WKH�XVH�RI�VDWHOOLWH�GDWD�LQ�
FRXUWV�� )RU� UHFHQW� UHਮHFWLRQV�� VHH� ,/$�6SDFH�/DZ�&RPPLिHH�5HSRUWV�RI� WKH�:DVKLQJWRQ�
&RQIHUHQFH��������DQG�WKH�-RKDQQHVEXUJ�&RQIHUHQFH���������
���(VSHFLDOO\�FRQVLGHULQJ� WKLV� ODVW�SRLQW�� LW� LV� LPSRUWDQW� WR�PHQWLRQ� WKH� IRXQGDWLRQ� LQ� WKH�
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�HVWLRQVࢋ��H�8VH�RI�6DWHOOLWH�'DWD�EHIRUH�+XPDQ�5LJKWV�&RXUWVࢌ���
of Procedure

ौH� JHQHUDO� GLVDJUHHPHQW� LQ� OLWHUDWXUH� �1X³H]� ������ ��� GRHV� QRW� DOORZ�
inferring a general rule on the admissibility or not of satellite evidence in legal 
SURFHHGLQJV�� HVSHFLDOO\� LQ�KXPDQ�ULJKWV� FDVHV��+RZHYHU�� IRU� WKLV�SXUSRVH��
WKH�UXOHV�RI�SURFHGXUH�RI�WKH�YDULRXV�ERGLHV�WKDW�KDYH�EHHQ�FRQIURQWHG�ZLWK�
VDWHOOLWH�GDWD�LQ�WKHLU�FDVH�ODZ��DUH�SDUWLFXODUO\�UHOHYDQW�EHFDXVH�WKH\�VKRZ�
that there is no rule prohibiting the use of satellite data in legal proceedings. 
$EVHQW�DQ\�VSHFLਭF�SURKLELWLRQ�RQ�WKLV�SRLQW��LW�PXVW�EH�SUHVXPHG��DV�FDVH�
ODZ�DOVR�VKRZV��WKDW��DOWKRXJK�SUREOHPDWLF��VDWHOOLWH�HYLGHQFH�FDQ�EH�DGPLिHG�
LQ�KXPDQ�ULJKWV�SURFHHGLQJV��DQG�WKDW�LWV�SUREDWLYH�YDOXH�PXVW�EH�DVVHVVHG�
on a case-by-case basis.
*HQHUDOO\�VSHDNLQJ�� LQ� IDFW�� WKH�UXOHV�RI�SURFHGXUH�RI� WKH�YDULRXV�FRXUWV�

H[DPLQHG� KDYH� DQ� HOHPHQW� LQ� FRPPRQ�� WKH\� OHDYH� EURDG� OLEHUW\� RQ� WKH�
HYLGHQFH�WKDW�FDQ�EH�DGPLिHG�RU�UHTXHVWHG�E\�WKH� MXGJHV��ौLV� LV� WUXH� IRU�
DOO�WKH�KXPDQ�ULJKWV�ERGLHV�WKDW�KDYH�EHHQ�LQFOXGHG�LQ�WKH�UHVHDUFK��WKDW�LV�
WKH�(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWV��WKH�,QWHU�$PHULFDQ�&RXUW�RI�+XPDQ�
5LJKWV�DQG�WKH�$IULFDQ�&RXUW�RQ�+XPDQ�DQG�3HRSOHV�5ۑLJKWV��)RU�LQVWDQFH��
WKH�(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWV�FDQ�DGPLW�RU�UHTXHVW�DQ\�HYLGHQFH�WKDW�
it considers useful to ascertain the facts.�� 
,Q� WKH� VDPH�ZD\�� WKH� ,QWHU�$PHULFDQ�&RXUW� RI�+XPDQ�5LJKWV�� and the 

$IULFDQ�&RXUW�RQ�+XPDQ�DQG�3HRSOHV�5ۑLJKWV�HTXDOO\�HQMR\�PXFK�IUHHGRP�
in the admission of evidence considered to be useful to the resolution of 
WKH�GLVSXWH��ौHVH�LQFOXGH�DOVR�VSHFLDO�HYLGHQFH�RU�HYLGHQFH�WKDW�DULVHV�IURP�
UHSRUWV�WKDW�D�&RXUW�KDV�DVNHG�WR�D�SHUVRQ��DQ�LQVWLWXWLRQ��RU�DQ�DVVRFLDWLRQ�
of its choice.��� 0RUH� VSHFLਭFDOO\�� LW� LV� LQWHUHVWLQJ� WR� UHFDOO� WKDW� ZKHQ� WKH�
(XURSHDQ� &RXUW� RI� +XPDQ� 5LJKWV� UHTXHVWHG� VDWHOOLWH� LPDJHV�� LW� GLG� VR�
DFFRUGLQJ�WR�UXOH�$��RI�WKH�$QQH[�WR�WKH�5XOHV�RI�3URFHGXUH��ZKLFK�EDVLFDOO\�
OHDYHV�WKH�&RXUW�IUHH�WR�FKRRVH�HYLGHQFH�WKDW�PD\�EH�DGRSWHG��UHTXHVWHG�RU�
JHQHUDOO\�DGPLिHG��. 

8QLWHG�.LQJGRP�LQ������RI� WKH�$LU�DQG�6SDFH�(YLGHQFH�� D�KLJKO\�H[SHUW�FRQVXOWDQF\�DOVR�
NQRZQ�DV�WKH�:RUOGۑV�ਭUVW6ې�SDFH�'HWHFWLYH�$JHQF\ۑ��ौH�PDLQ�SXUSRVH�RI�LWV�IRXQGHUV�LV�
WR�EULGJH�WKH�JDS�EHWZHHQ�ODZ�DQG�WHFKQRORJ\��FRPELQLQJ�OHJDO�NQRZOHGJH�DQG�WHFKQLFDO�
H[SHUWLVH�RQ�HDUWK�REVHUYDWLRQ��)RU�PRUH�LQIRUPDWLRQ��YLVLW ZZZ�VSDFH�HYLGHQFH�QHW. 
���6HH�UXOH�$����RI�WKH�$QQH[�WR�WKH�5XOHV�RI�3URFHGXUH�RI�WKH�(XURSHDQ�&RXUW�RI�+XPDQ�
Rights. 
���ौLV�HPHUJHG�HYLGHQWO\�LQ�UHFHQW�MXGJPHQWV��6HH��IRU�H[DPSOH��&DVR�*UDQLHU�\�RWURV��5DGLR�
Caracas Televisiòn) vs� Venezuela�� -XGJPHQW�����-XQH�������SUHOLPLQDU\�REMHFWLRQV��PHULWV��
reparations and costs.
���6HH�DUWV�������RI�WKH�5XOHV�RI�3URFHGXUH�RI�WKH�,QWHU�$PHULFDQ�&RXUW�RI�+XPDQ�5LJKWV�
���6HH��DJDLQ��UXOH�$�������ौH�&KDPEHU�PD\��DW�WKH�UHTXHVW�RI�D�SDUW\�RU�RI�LWV�RZQ�PRWLRQې�
DGRSW�DQ\� LQYHVWLJDWLYH�PHDVXUH�ZKLFK� LW� FRQVLGHUV�FDSDEOH�RI�FODULI\LQJ� WKH� IDFWV�RI� WKH�
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$FFRUGLQJO\�� WKH� $IULFDQ� &RXUW� FDQ� DVN� RU� REWDLQ� DQ\� HYLGHQFH� WKDW� LW�
FRQVLGHUV�XVHIXO�WR�FODULI\�DQ�DVSHFW�RI�D�FDVH�DFFRUGLQJ�WR�DUWLFOH�������RI�WKH�
Rules of Procedure���DQG�� LQ�WKH�VDPH�ZD\��WKH�,QWHU�$PHULFDQ�&RXUW�PD\�
REWDLQ�RU�UHTXHVW�DQ\�HYLGHQFH�WKDW�LW�FRQVLGHUV�KHOSIXO�DQG�QHFHVVDU\�� for 
WKH�GLVSXWH��DV�SHU�DUWLFOH����RI�WKH�5XOHV�
,W�LV�FOHDU�WKDW�WKH�5XOHV�RI�3URFHGXUH�RI�WKH�YDULRXV�FRXUWV�PHQWLRQHG�VR�

far aim at leaving much freedom to the judges in order not to restrain their 
PHDQV�DQG�WR�DOORZ�WKHP�WR�FROOHFW�DOO�WKH�HYLGHQFH�WKDW�PD\�KHOS�WKHP�WR�
ensure the solution of the case and the ascertainment of the truth����,Q�RWKHU�
ZRUGV��WKH\�LQWHQG�WR�PDNH�VXUH�WKDW�QR�XVHIXO�HYLGHQFH�LV�H[FOXGHG�IURP�WKH�
H[DPLQDWLRQ�RI�WKH�MXGJHV��IRU�SURFHGXUDO�UHDVRQV��
ौHUHIRUH��LW�FDQ�EH�DਯUPHG�WKDW��DPRQJ�WKH�HYLGHQFH�FRQVLGHUHG�E\�WKH�

5XOHV�RI�3URFHGXUH�RI�WKH�FRXUWV��VDWHOOLWH�HYLGHQFH�FDQ�EH�XVHIXOO\�LQFOXGHG��
$OVR�� WKH� UXOHV� RQ� WKH� DGPLVVLELOLW\� RI� HYLGHQFH� VKRZ� FOHDU� VLPLODULWLHV��
although in general terms.

�HVWLRQVࢋ��H�8VH�RI�6DWHOOLWH�'DWD�EHIRUH�+XPDQ�5LJKWV�&RXUWVࢌ���
of Admissibility and Merits

+DYLQJ�VDLG�WKDW�VDWHOOLWH�HYLGHQFH�FDQ�EH�JHQHUDOO\�DGPLिHG�LQ�KXPDQ�
ULJKWV�SURFHHGLQJV��WKH�HYDOXDWLRQ�RQ�LWV�DGPLVVLRQ�DQG�SUREDWLYH�YDOXH�PXVW�
EH�PDGH�RQ�D�FDVH�E\�FDVH�EDVLV��GXH�WR�WKH�IDFW�WKDW�HDFK�SLHFH�RI�HYLGHQFH�
PD\� UDLVH� VSHFLਭF� SUREOHPV�� )RU� H[DPSOH�� DQ� LPDJH� FDQ� EH� FRQWHVWHG� RU�
IRXQG�WR�KDYH�EHHQ�PDQLSXODWHG�DQG�*36�WUDFNLQJ�RI�WKH�VXVSHFWHG�PD\�EH�
FRQVLGHUHG�D�GLVSURSRUWLRQDWH�PHDVXUH��LQ�FRQVLGHUDWLRQ�RI�WKH�DLP�SXUVXHG��
2I�FRXUVH��WKLV�LV�D�SUREOHP�WKDW�DULVHV�ERWK�LQ�JHQHUDO�OLWLJDWLRQ��:LOOLDPV�
�����������DQG�LQ�SURFHHGLQJV�FRQFHUQLQJ�KXPDQ�ULJKWV�YLRODWLRQV��

Moving the analysis on the problems and opportunities that arise from the 
XVH�RI�VDWHOOLWH�HYLGHQFH�LQ�KXPDQ�ULJKWV�SURFHHGLQJV��LW�LV�SRVVLEOH�WR�ਭQG�
H[DPSOHV�RI�WKH�XVH�RI�VDWHOOLWH�GDWD�DV�HYLGHQFH�LQ�VHYHUDO�OHJDO�SURFHHGLQJV�

FDVH��ौH�&KDPEHU�PD\��inter alia��LQYLWH�WKH�SDUWLHV�WR�SURGXFH�GRFXPHQWDU\�HYLGHQFH�DQG�
GHFLGH�WR�KHDU�DV�D�ZLWQHVV�RU�H[SHUW�RU�LQ�DQ\�RWKHU�FDSDFLW\�DQ\�SHUVRQ�ZKRVH�HYLGHQFH�RU�
VWDWHPHQWV�VHHP�OLNHO\�WR�DVVLVW�LW�LQ�FDUU\LQJ�RXW�LWV�WDVNVۑ�
���6HH�DUW��������RI�WKH�5XOHV�RI�WKH�$IULFDQ�&RXUW�RQ�+XPDQ�DQG�3HRSOHV�5ۑLJKWV�
��� 6HH� DUW� ��� RI� WKH� 5XOHV� RI� 3URFHGXUH� RI� WKH� ,QWHU�$PHULFDQ� &RXUW� RI� +XPDQ� 5LJKWV��
Procedure for taking evidence��,Q�SDUWLFXODU��VHH�DUW�����D��
��� 0RUH� UHFHQWO\�� WKH� &RXUW� UHDਯUPHG� WKH� LPSRUWDQFH� WKDW� LW� FRQIHUV� WR� LWV� IUHHGRP� LQ�
DGPLिLQJ�RU�UHIXVLQJ�HOHPHQWV�RI�SURRI�LQ�WKH�1DVU�HW�*KDOL�Y��,WDO\�FDVH��)RXUWK�6HFWLRQ��
DSSOLFDWLRQ�1R���������������)HEUXDU\��������ZKHUH�WKH�MXGJHV�VWDWHG�FOHDUO\�WKDW��DOWKRXJK�
WKH�,WDOLDQ�JRYHUQPHQW�UHTXHVWHG�WR�DGPLW�RQO\�VHOHFWHG�GRFXPHQWV�DQG�HYLGHQFH��WKH�&RXUW�
enjoys much freedom as far as evidence are concerned and that judges may decide to admit 
ZKDWHYHU�HOHPHQW�WKH\�EHOLHYH�FRXOG�EH�XVHIXO�LQ�WKH�YHULਭFDWLRQ�RI�WKH�IDFWV�
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FRQFHUQLQJ�WKH�SURWHFWLRQ�RI�KXPDQ�ULJKWV�VHिOHG�LQ�UHFHQW�\HDUV��DOWKRXJK�
WKH�FDVH� ODZ�RQ� WKLV�PDिHU� LV� VWLOO�HYROYLQJ�� ,Q� IDFW�� WKH�VHOHFWHG�FDVH� ODZ�
WKDW�ZLOO�EH�H[DPLQHG�LQ�WKH�IROORZLQJ�SDJHV�VKRZV�DQ�HYROXWLRQDU\�SURFHVV��
ZLWK�D�JURZLQJ�GLਬXVLRQ�RI�WKLV�NLQG�RI�GDWD�DV�HYLGHQFH�LQ�KXPDQ�ULJKWV�
FDVHV�EURXJKW�EHIRUH�WKH�(XURSHDQ�&RXUW��WKH�$IULFDQ�&RXUW�DQG�WKH�,QWHU�
$PHULFDQ�&RXUW�RI�+XPDQ�5LJKWV��ौH�XVH�RI�VDWHOOLWH�HYLGHQFH�LQ�KXPDQ�
ULJKWV�SURFHHGLQJV�KDV�HYLGHQW�DGYDQWDJHV��VXFK�DV�WKH�SRVVLELOLW\�IRU�KXPDQ�
rights courts to rule not only on the DGPLVVLELOLW\�DQG�YDOXH�RI�*36�WUDFNLQJ�
DQG� VDWHOOLWH� LPDJHU\� LQ� OHJDO� SURFHHGLQJV�� EXW� DOVR� RQ� WKHLU� FRPSDWLELOLW\ 
ZLWK�KXPDQ�ULJKWV�SULQFLSOHV�ZKHQ� WKH\�DUH�XVHG�DV�HYLGHQFH� LQ�QDWLRQDO�
OHJDO�SURFHHGLQJV��,Q�IDFW��LQ�VRPH�FDVHV��QDWLRQDO�FRXUWV�KDYH�DOVR�XVHG�*36�
WUDFNLQJ�WR�PRQLWRU�D�VXVSHFW�DQG�WR�SUHYHQW�D�FULPH��DQG�WKLV�UDLVHV�DOVR�WKH�
TXHVWLRQ�RI�WKH�FRPSDWLELOLW\�RI�WKHVH�PHWKRGV�ZLWK�KXPDQ�ULJKWV��� Although 
WKHUH� LV� QR� FDVH� ODZ� RQ� WKLV� SRLQW�� WKH� VDPH� SULQFLSOH� FDQ� EH� SRWHQWLDOO\�
H[WHQGHG�WR�LQWHULP�RU�SURYLVLRQDO�PHDVXUHV�WDNHQ�E\�LQWHUQDWLRQDO�FRXUWV�DQG�
WULEXQDOV��FRQFHUQLQJ�*36�PRQLWRULQJ�DQG�VDWHOOLWH�LPDJHU\��2Q�WKLV�SRLQW��
LQ�IDFW��LW�PXVW�EH�UHFDOOHG�WKDW�ERWK�LQWHUQDWLRQDO�FRXUWV�� and international 
human rights bodies���FDQ�LQGLFDWH�SURYLVLRQDO�PHDVXUHV�WR�WKH�SDUWLHV��ZKHQ�
WKH�MXGJHV�EHOLHYH�LW�QHFHVVDU\�WR�GR�VR��,W�LV�UHDVRQDEOH�WR�EHOLHYH�WKDW�LQWHULP�
or provisional measures eventually indicated by human rights courts should 
UHVSHFW�EDVLF�KXPDQ�ULJKWV�SULQFLSOHV��HVSHFLDOO\�FRQVLGHULQJ�WKHLU�LQKHUHQW�
competence.
ौLV�LPSOLHV�WKDW�D�FRXUW�ZKLFK�MXGJHV�RQ�KXPDQ�ULJKWV�YLRODWLRQV�FRPPLिHG�

E\�0HPEHU�6WDWHV�FDQ�DOVR�YHULI\�ZKHWKHU�D�PHDVXUH��DGRSWHG�E\�D�6WDWH�DQG�
LQYROYLQJ�VDWHOOLWH�GDWD�� LV�FRPSDWLEOH�RU�QRW�ZLWK�KXPDQ�ULJKWV�SURWHFWHG�
E\�D�VSHFLਭF�LQWHUQDWLRQDO�FRQYHQWLRQ��,W�LV�DOVR�FOHDU�WKDW�WKH�IXQGDPHQWDO�
ULJKWV�FDOOHG�LQWR�TXHVWLRQ�PRVW�R़HQ�LQ�WKLV�UHVSHFW��DUH�WKH�ULJKW�WR�SULYDF\�
DQG�WKH�ULJKW�WR�SHUVRQDO�IUHHGRP�EXW��DOVR��WKH�ULJKW�WR�LQIRUPDWLRQ�

���6HH�IRU�H[DPSOH�WKH�FDVH�RI�%HQ�)DL]D�Y��)UDQFH��VWLOO�SHQGLQJ��DSSOLFDWLRQ�1R������������
RU� WKH� FDVH� UHFHQWO\�GHFLGHG�E\� WKH� ,WDOLDQ�&RXUW�RI�&DVVDWLRQ�FRQFHUQLQJ� WKH�YDOXH�DQG�
UHOLDELOLW\�RI�HYLGHQFH�DFTXLUHG�WKURXJK�*36�PRQLWRULQJ��-XGJPHQW�1R�����������)HEUXDU\�
������
�� ौH�,QWHUQDWLRQDO�&RXUW�RI� -XVWLFH�FDQ�GHFLGH� WR�DGRSW�SURYLVLRQDO�PHDVXUHV�DFFRUGLQJ�
WR� DUWV� ���DQG� IROORZLQJ�RI� WKH�5XOHV�RI� WKH�&RXUW�� )RU� D�GHHSHU�DQDO\VLV�RI� WKH� LVVXH�RI�
SURYLVLRQDO�PHDVXUHV�DQG�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�VHH�.HPSHQ�DQG�+H��������33��
��������
���)RU�LQVWDQFH��WKH�(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWV�FDQ�DGRSW�LQWHULP�PHDVXUHV�DFFRUGLQJ�
WR�DUW����RI�WKH�5XOHV�RI�3URFHGXUH��ZKLFK�HVVHQWLDOO\�OHDYH�WKH�MXGJHV�IUHH�WR�FKRRVH�WR�DGRSW�
LQWHULP�PHDVXUHV�ZKHQ�WKH\�FRQVLGHU�LW�DSSURSULDWH�WR�GR�VR��VHH�HVSHFLDOO\�SDUDV���DQG���
RI�DUW�����
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DVH�/DZ&�ڥH�(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWVࡋ�����

ौH�(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWV�LV�RQH�RI�WKH�OHDGLQJ�ERGLHV�RQ�WKLV�
LVVXH�DQG��XQOLNH�RWKHU�FRXUWV�ZKLFK�KDYH�D�PRUH�OLPLWHG�FDVH�ODZ��LW�KDV�DOUHDG\�
UHQGHUHG�D�IHZ�UHOHYDQW�MXGJPHQWV�ZKLFK�VKRZ�WKH�FXUUHQW�LPSRUWDQFH�WKDW�
GDWD�DFTXLUHG�WKURXJK�VDWHOOLWHV�PD\�KDYH�LQ�OHJDO�SURFHHGLQJV�FRQFHUQLQJ�
human rights.
ौH�&RXUW� DGGUHVVHG� WKH� LVVXH�� DOEHLW� LQGLUHFWO\�� DV� HDUO\� DV� ������ZKHQ�

WKH�MXGJHV�DW�ਭUVW�H[SUHVVHG�VRPH�GRXEWV�RQ�WKH�SUREOHP�RI�UHOLDELOLW\�DQG�
PDUJLQ�RI�HUURU�RI�HYLGHQFH�DFTXLUHG�RQO\�WKURXJK�VDWHOOLWH� LPDJHV��DV�WKH�
6Xट�DQG�(OPL�Y��WKH�8QLWHG�.LQJGRP case���FOHDUO\�VKRZV��,Q�SDUWLFXODU��WKH�
MXGJHV� UDLVHG� WKH�GRXEW� WKDW� WKH�HVWLPDWHV�RI� WKH�81��DGGXFHG� WR� VXSSRUW�
WKH� FODLPV�RI� WKH� DSSOLFDQW��ZHUH�QRW� HQWLUHO\� UHOLDEOH�� EHFDXVH� WKH\�ZHUH�
EDVHG�RQ�VDWHOOLWH�LPDJHV�ZKLFK�VKRZHG�KRXVHV�WKRXJKW�WR�KDYH�EHHQ�EXLOW�
RQ�SXUSRVH��WR�PLVOHDG�DLG�RUJDQLVDWLRQV����ौLV�LPSOLHG�WKH�QHHG�IRU�IXUWKHU�
evidence to corroborate the claim of the applicant and that those satellite 
LPDJHV�ZHUH�ਮDZHG��%XW��PRVW�RI�DOO��WKH�FDVH�FRQਭUPHG�WKH�QHHG�IRU�H[SHUWV�
to interpret and verify the reliability of the evidence brought before the 
MXGJHV��LQ�RUGHU�WR�DYRLG�HUURUV�
+RZHYHU��LQ�RWKHU�VXEVHTXHQW�FDVHV�VDWHOOLWH�HYLGHQFH�KDV�EHHQ�DGPLिHG�DQG�

FRQVLGHUHG�XVHIXO��,Q�WKH�0RJKDGGDV�Y��7XUNH\ case����WKH�DSSOLFDQW�VXEPLिHG�
DV� HYLGHQFH� D� VDWHOOLWH� LPDJH�� LQ� VXSSRUW� RI� KLV� FODLPV� RI� LOO� WUHDWPHQW�� WR�
VKRZ�WKH�UHOHYDQW�,UDTL�ERUGHU�DUHD�ZKHUH�KH�KDG�EHHQ�UHMHFWHG����ौH�&RXUW��
KRZHYHU��IRXQG�WKDW�WKH�HYLGHQFH�EURXJKW�E\�WKH�DSSOLFDQW�ZDV�QRW�VXਯFLHQW�
WR�SURYH�WKDW�KH�KDG�EHHQ�GHSRUWHG�LQ�D�PDQQHU�FRQWUDU\�WR�DUWLFOH���RI�WKH�
Convention����,Q�WKLV�FDVH��WKH�QDWXUH�RI�WKH�HYLGHQFH�ZDV�QRW�FRQWHVWHG�DQG�
LW�ZDV�DGPLिHG�DV�UHOHYDQW��EXW�LW�ZDV�QRW�FRQVLGHUHG�VXਯFLHQW�WR�SURYH�WKH�
claim of the applicant.
0RUH�UHFHQWO\��LW�ZDV�WKH�&RXUW�WKDW�DVNHG�IRU�VDWHOOLWH�LPDJHV�WR�DVFHUWDLQ�

the facts surrounding the 6DUJV\DQ� Y�� $]HUEDLMDQ case���� ौH� &RXUW� KDG�
WR� UXOH� RQ� WKH� UHVSRQVLELOLW\� RI� D� 6WDWH�ZLWKLQ�ZKRVH� MXULVGLFWLRQ� IHOO� WKH�
YLRODWLRQV��EXW�WKHUH�ZHUH�GLਯFXOWLHV�LQ�DFFHVVLQJ�WKH�WHUULWRU\�LQ�RUGHU�WR�
YHULI\� WKH� IDFWV�� VLQFH� WKH�SODFH�ZKHUH� WKH�DOOHJHG�YLRODWLRQV� WRRN�SODFH� LV�

��� (XURSHDQ�&RXUW� RI�+XPDQ�5LJKWV�� )RXUWK�6HFWLRQ��&DVH� RI� 6Xट�DQG�(OPL� Y�� WKH�8QLWHG�
.LQJGRP��DSSOLFDWLRQV�QRV����������DQG�����������-XGJPHQW�����-XQH�������SDUD�����
�� Ibid�
���(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWV��6HFRQG�6HFWLRQ��&DVH�RI�0RJKDGGDV�Y��7XUNH\��DSSOLFDWLRQ�
1R������������-XGJPHQW�����)HEUXDU\������
���6HH�SDUDV�������RI�WKH�-XGJPHQW�
���6HH�SDUDV�������RI�WKH�-XGJPHQW�
��� (XURSHDQ� &RXUW� RI� +XPDQ� 5LJKWV�� *UDQG� &KDPEHU�� &DVH� RI� 6DUJV\DQ� Y�� $]HUEDLMDQ��
DSSOLFDWLRQ�1R������������-XGJPHQW�����-XQH������
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D�GLVSXWHG�DUHD��LQ�SDUWLFXODU��WKH�YLOODJH�RI�*XOLVWDQ���ौHUHIRUH��WKH�&RXUW�
UHTXHVWHG� KLJK�UHVROXWLRQ� LPDJHV� WR� DVFHUWDLQ� ZKHWKHU� WKHUH� KDG� EHHQ� D�
YLRODWLRQ�RU�QRW�DQG��LQ�SDUWLFXODU��ZKHWKHU�WKHUH�KDG�EHHQ�PLOLWDU\�DFWLYLW\�
and an indiscriminate destruction of buildings in the relevant area����LQ�WKH�
SHULRG�FRQWHVWHG��ौH�LPDJHV�ZHUH�FUXFLDO�LQ�DVFHUWDLQLQJ�WKH�VLWXDWLRQ�LQ�WKH�
DUHD�DQG�LQ�YHULI\LQJ�ZKLFK�NLQG�RI�DFWLYLW\�WKH�JRYHUQPHQW�RI�$]HUEDLMDQ�
KDG�EHHQ�FDUU\LQJ�RXW�DQG�LI�WKHUH�KDG�EHHQ�D�YLRODWLRQ�RU�QRW��ौH�LPDJHV�
VKRZHGې�WKH�ORFDWLRQ�RI�PLOLWDU\�SRVLWLRQV�VXFK�DV�WUHQFKHV�DQG�IRUWLਭFDWLRQV�
LQ�DQG�DURXQG�WKH�YLOODJH�RI�*XOLVWDQ��IRU�WKH�SHULRG�EHWZHHQ�WKH�HQWU\�LQWR�
IRUFH�RI�WKH�&RQYHQWLRQ�LQ�UHVSHFW�RI�$]HUEDLMDQ�WR�WKH�SUHVHQW�>۞@ۑ����,Q�WKLV�
FDVH�� WKH�HYLGHQFH�DFTXLUHG� WKURXJK�VDWHOOLWH�KDV�EHHQ�FUXFLDO� WR�DVFHUWDLQ�
WKH�H[LVWHQFH�RI�WKH�YLRODWLRQ�EXW��QRQHWKHOHVV��WKH\�KDG�WR�EH�LQWHUSUHWHG��
,Q�WKH�FDVH�H[DPLQHG�� WKH� LQWHUSUHWDWLRQ�ZDV�FDUULHG�RXW�E\�WKH�$PHULFDQ�
$VVRFLDWLRQ�IRU�WKH�$GYDQFHPHQW�RI�6FLHQFH6$$$�ۋ�����WR�ZKRP�WKH�&RXUW�
KDG�DOVR�UHTXHVWHG�WKH�LPDJHV�
+RZHYHU��DV�PHQWLRQHG�EHIRUH��WKH�&RXUW�KDV�QRW�XVHG�WKHVH�GDWD�H[FOXVLYHO\�

DV�HYLGHQFH��EXW�LW�KDV�DOVR�MXGJHG�RQ�WKH�PHULWV�RI�WKH�XVH�RI�LPDJHV�DQG�
*36� WUDFNLQJ� DV� HYLGHQFH� E\�0HPEHU� 6WDWHV� LQ� QDWLRQDO� SURFHHGLQJV� DQG�
WKHLU�FRPSDWLELOLW\�ZLWK�KXPDQ�ULJKWV��ौLV�VKRZV�QRW�RQO\�WKH�SRWHQWLDO�RI�
KXPDQ�ULJKWV�FRXUWV��EXW�DOVR� WKH�UHOHYDQFH� WKDW�VDWHOOLWH� LPDJHV�DQG�GDWD�
may have in protecting human rights and defending individuals from human 
rights abuses. 
ौH�UHOHYDQFH�RI�WKH�LVVXH�LV�HYHQ�PRUH�HYLGHQW�FRQVLGHULQJ�WKH�UHFHQW�FDVH�

ODZ�RI� WKH�(XURSHDQ�&RXUW� RI�+XPDQ�5LJKWV� RQ�PHDVXUHV� LQYROYLQJ�*36�
WUDFNLQJ�RU� WKH�XVH�RI�VDWHOOLWH� LPDJHV�DV�UHVWUDLQLQJ�PHDVXUHV� LQ�QDWLRQDO�
SURFHHGLQJV�WKDW�KDYH�EHHQ�EURXJKW�WR�WKH�DिHQWLRQ�RI�WKH�&RXUW��2QH�RI�WKH�
PRVW�LPSRUWDQW�FDVHV�RQ�WKLV�PDिHU�LV�VXUHO\�8]XQ�Y��*HUPDQ\��� ZKHUH�WKH�
&RXUW�GHFLGHG�RQ�WKH�SURSRUWLRQDOLW\�RI�WKH�XVH�RI�JHRORFDWLRQ�GDWD�DQG�*36�
WUDFNLQJ�ZLWK�KXPDQ�ULJKWV��DQG�VSHFLਭFDOO\�ZLWK�DUWLFOH���RI�WKH�&RQYHQWLRQ��
ZKLFK�SURWHFWV�WKH�ULJKW�WR�SULYDF\����ौH�&RXUW�UXOHG�WKDW�WKH�VXUYHLOODQFH�RI�
D�VXVSHFWHG�WHUURULVW�VHUYHG�WKH�LQWHUHVWV�RI�SURWHFWLRQ�RI�VHFXULW\��7URQFKHिL�
������ ���������� SXEOLF� VDIHW\�� DQG� WKH� ULJKW� RI� WKH� YLFWLPV� WR� EH� SURWHFWHG�
from crime.���ौH� OHJLWLPDWH� DLP�ZDV� WKHUHIRUH� SURSRUWLRQDWH� WR� DUWLFOH� ��
RI�WKH�&RQYHQWLRQ��ौH�MXGJPHQW�LV�SDUWLFXODUO\�LQWHUHVWLQJ�EHFDXVH��DV�IRU�

���6HH�HVSHFLDOO\�SDUD�����
���6HH��ivi��SDUD�����
���6HH��ivi��SDUD����
���(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWV��)L़K�6HFWLRQ��&DVH�RI�8]XQ�Y��*HUPDQ\��DSSOLFDWLRQ�1R��
����������-XGJPHQW����6HSWHPEHU������
���6HH�(XURSHDQ�&RQYHQWLRQ�RQ�+XPDQ�5LJKWV��DUW����SDUDV�����DQG�����
���&I��SDUDV�����������������������DQG����RI�WKH�-XGJPHQW��
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other restraining measures that have an impact on a right protected by the 
&RQYHQWLRQ��WKH�&RXUW�DਯUPHG�WKH�QHHG�IRU�D�EDODQFLQJ�EHWZHHQ�PHDVXUHV�
WKDW�VHUYH�VSHFLਭF�JRDOV��VXFK�DV�QDWLRQDO�VHFXULW\��DQG�IXQGDPHQWDO�ULJKWV�
�'ROGULQD��������,Q�RWKHU�ZRUGV��D�UHVWULFWLRQ�RQ�D�FHUWDLQ�ULJKW�LV�DGPLVVLEOH��
but it has to be proportionate and the country that imposes a certain measure 
must do so balancing properly the various elements that are involved.���ौH�
UHOHYDQFH�RI� WKLV�SUREOHP�LV�GHPRQVWUDWHG�E\�WKH�IDFW� WKDW��PRUH�UHFHQWO\��
DQRWKHU� LVVXH� RI� FRPSDWLELOLW\� EHWZHHQ� PHDVXUHV� ZKLFK� LQYROYH� VDWHOOLWH�
GDWD�DQG�KXPDQ�ULJKWV�ZDV�DW�VWDNH�EHIRUH�WKH�&RXUW��ौH�DSSHOODQWV�LQ�WKH�
%HQ�)DL]D�Y��)UDQFH�FDVH�FODLPHG�WKDW�WKH�XVH�RI�*36�ZLWKRXW�WKH�VXSHUYLVHG�
SHUVRQ�NQRZLQJ�LV�FRQWUDU\�WR�DUWLFOH���RI�WKH�(&+5��ौH�DSSOLFDWLRQ�LV�VWLOO�
SHQGLQJ�EHIRUH�WKH�&RXUW��KRZHYHU��LW�VKRZV�WKH�JURZLQJ�LPSRUWDQFH�RI�WKH�
LVVXH��6WUDVERXUJۑV� FDVH� ODZ� LV�� LQ� IDFW��EHFRPLQJ� ULFKHU�DQG� ULFKHU�� DQG� LW�
FRQWULEXWHV�WR�WKH�UHJXODWLRQ�RI�WKH�XVH�RI�VDWHOOLWH�GDWD�LQ�OHJDO�SURFHHGLQJV��
both at the national and at the international level. 
ौH�FDVH�RI�/DJXWLQ�DQG�RWKHUV�Y��5XVVLD���LV�SDUWLFXODUO\�LQWHUHVWLQJ�EHFDXVH��

LQ�KLV� FRQFXUULQJ�RSLQLRQ�� MXGJH�3LQWR�GH�$OEXTXHUTXH�KLJKOLJKWHG� D� IHZ�
SULQFLSOHV� WKDW� VKRXOG� EH� IROORZHG� LQ� RUGHU� QRW� WR� LQIULQJH� KXPDQ� ULJKWV�
ZKHQ� VSHFLDO� WHFKQLTXHV� RI� LQYHVWLJDWLRQV� DUH� EHLQJ� XVHG� WR�PRQLWRU� DQG�
investigate a suspect. He included the monitoring of a suspect through the 
*36�V\VWHP�� among those measures that need a judicial authorisation and 
UHJXODU� UHYLHZV� LQ� WKH� OLJKW� RI� WKHLU� LPSDFW� RQ� VRPH� IXQGDPHQWDO� ULJKWV��
such as the right to privacy and to respect of private life��. Although not 
UHIHUULQJ�VSHFLਭFDOO\�WR�YLGHR�DQG�SKRWRJUDSKV�DFTXLUHG�WKURXJK�VDWHOOLWHV��
MXGJH�3LQWR�GH�$OEXTXHUTXH�DOVR�LQFOXGHGې�DFRXVWLF�DQG�RSWLFDO�VXUYHLOODQFH��
E\�PHDQV�RI�FRYHUW�SKRWRJUDSK\��DQG�FRYHUW�DXGLRۋ��RU�YLGHRۋ��UHFRUGLQJۑ�� 

���ौLV�LV�QR�QHZV�LQ�6WUDVERXUJۑV�MXULVSUXGHQFH��ZKLFK�KDV�EHHQ�DOZD\V�YHU\�FOHDU�RQ�WKH�QHHG�
WR�EDODQFH�WKH�UHVWULFWLRQ�RI�WKH�ULJKW�WR�SULYDF\�ZLWK�RWKHU�QHHGV�WKDW�WKH�6WDWH�PXVW�SURWHFW��
6HH��IRU�LQVWDQFH��WKH�&DVH�RI�0DORQH�Y��8QLWHG�.LQJGRP��&RXUW��&KDPEHU���DSSOLFDWLRQ�1R��
���������-XGJPHQW����$XJXVW�������&DVH�RI�.UXVOLQ�Y��)UDQFH��&RXUW��&KDPEHU���DSSOLFDWLRQ�
1R�� ���������� -XGJPHQW�� ��� $SULO� ������Case of Amann v� Switzerland�� *UDQG� &KDPEHU��
DSSOLFDWLRQ�1R������������-XGJPHQW�����)HEUXDU\������
�� See /DJXWLQ�DQG�RWKHUV�Y��5XVVLD��ौH�FDVH�FRQFHUQHG�WKH�DSSOLFDWLRQV�RI�IRXU�LQGLYLGXDOV�
ZKLFK�FODLPHG�WKDW� WKH�5XVVLDQ�FRXUWV�KDG�QRW�SURSHUO\�UHYLHZHG�WKH�PHDVXUHV� WKDW�KDG�
EHHQ�LPSRVHG�RQ�WKHP��0RUH�VSHFLਭFDOO\�� WKH�IRXU�DSSOLFDQWV�KDG�EHHQ�VXEMHFW�WR�VSHFLDO�
LQYHVWLJDWLRQ�PHDVXUHV��,Q�SDUWLFXODU��SROLFH�RਯFHUV�KDG�EHHQ�FDUU\LQJ�RXW�VHFUHW�RSHUDWLRQV�
LQ�WKH�IRUP�RI�D�WHVW�SXUFKDVH�RI�GUXJV��VHH�SDUD���RI�WKH�-XGJPHQW���EXW�WKH�DSSOLFDQWV�FODLPHG�
WKDW�WKH�RSHUDWLRQ�ZDV�DFWXDOO\�D�IRUP�RI�HQWUDSPHQW��FDUULHG�RXW�E\�WKH�RਯFHUV�WR�PDNH�WKH�
DSSOLFDQWV�FRPPLW�WKH�FULPHV�RI�ZKLFK�WKH\�KDYH�EHHQ�ODWHU�DFFXVHG��ौH�DSSOLFDQWV�FODLPHG�
WKH�YLRODWLRQ�RI�DUW���RI�WKH�&RQYHQWLRQ��ZKLFK�SURWHFWV�WKH�ULJKW�WR�D�IDLU�WULDO�
�� Cf. /DJXWLQ�DQG�RWKHUV�Y��5XVVLD��6HSDUDWH�RSLQLRQ�RI�MXGJH�3LQWR�GH�$OEXTXHUTXH�MRLQHG�
E\�MXGJH�'HGRY��S�����
�� Ibid.
�� Ibid�
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LQ�WKH�PHDVXUHV�FRQVLGHUHG��,Q�WKLV�FDVH��WKH�&RXUW�ZDV�QRW�FRQIURQWHG�ZLWK�
an application concerning the merits of the use of such evidence nor did 
UHTXHVW�HYLGHQFH�DFTXLUHG�WKURXJK�VDWHOOLWHV��1HYHUWKHOHVV��LW�LV�UHOHYDQW�WR�
QRWH�WKDW��LQ�WKH�OLJKW�RI�LWV�LPSDFW�RQ�VRPH�VSHFLਭF�ULJKWV��*36�PRQLWRULQJ�
KDV� EHHQ� LQFOXGHG� DPRQJ� WKRVH� �VSHFLDOې LQYHVWLJDWLRQ� WHFKQLTXHVۑ�� that 
QHHG�D�VSHFLDO�DXWKRULVDWLRQ�DQG�PXVW�EH�FRQVWDQWO\�UHYLHZHG��VR�DV�QRW�WR�
LPSDFW�QHJDWLYHO\�RQ�WKH�ULJKW�WR�SULYDWH�OLIH�RI�WKH�LQGLYLGXDO�DਬHFWHG�E\�WKH�
measure. 

Although the European Court of Human Rights has proven to be a leading 
FRXUW�RQ�WKH�LVVXH��VRPH�UHPDUNV�FRQFHUQLQJ�RWKHU�KXPDQ�ULJKWV�FRXUWV�DUH�
QHFHVVDU\��ौHVH�UHPDUNV�KDYH�D�WZRIROG�LPSDFW��RQ�WKH�RQH�KDQG��WKH\�KHOS�
VKRZLQJ�WKDW�WKH�XVH�RI�VDWHOOLWH�HYLGHQFH�LV�VSUHDGLQJ�VWHDGLO\�DQG�WKDW�QHZ�
WHFKQRORJLHV�DUH�KDYLQJ�D�FOHDU�LPSDFW�RQ�KXPDQ�ULJKWV��QRW�RQO\�LQ�VHOHFWHG�
JHRJUDSKLFDO�DUHDV��2Q�WKH�RWKHU�KDQG��EHLQJ�WKHLU�QDWXUH�WUDQVQDWLRQDO�DQG�
WKHLU�ERXQGDULHV�R़HQ�YHU\�ਮHHWLQJ��WKH\�VKRZ�WKDW�D�JOREDO�UHJXODWLRQ�RI�WKH�
XVH�RI�HYLGHQFH�FRXOG�EH�YHU\�KHOSIXO��DOWKRXJK�QRW�HDV\�WR�HVWDEOLVK��

�5LJKWVڥH�$IULFDQ�&RPPLVVLRQ�RQ�+XPDQ�DQG�3HRSOHVࡋ�����

,Q� WKH� 0RKDPPHG� $EGXOODK� 6DOHK� $O�$VDG� Y�� WKH� 5HSXEOLF� RI� 'MLERXWL 
case��� �ZKLFK� ZDV� KRZHYHU� GHFODUHG� LQDGPLVVLEOH� EHIRUH� UHDFKLQJ� WKH�
PHULWV� VWDJH����� WKH� DSSOLFDQW� FRPSODLQHG� WKDW� KH� KDG� EHHQ� VXEMHFW� WR� DQ�
H[WUDRUGLQDU\� UHQGLWLRQ�XQGHU� WKH�8�6�� UHQGLWLRQ� SURJUDPPH�� DQG� WKDW� KH�
KDG�EHHQ�GHWDLQHG� LQ�'MLERXWL�� EHIRUH�EHLQJ�EURXJKW� WR� WKH�8QLWHG�6WDWHV��
$OWKRXJK�WKH�FDVH�H[DPLQHG�LV�RQO\�D�GHFLVLRQ�RQ�DGPLVVLELOLW\��LW�FRQWDLQV�
VRPH� LQWHUHVWLQJ�HOHPHQWV��ौH�&RPPLVVLRQ�� LQ� IDFW��KDG� WR�FRQFOXGH� WKDW�
WKH�FDVH�ZDV�LQDGPLVVLEOH�EHFDXVH�WKH�HYLGHQFH�EURXJKW�EHIRUH�WKH�MXGJHV�
�DPRQJ� ZKLFK� D� VDWHOOLWH� LPDJH� RI� WKH� SULVRQ�� ZDV� FLUFXPVWDQWLDO� DQG�
FRXOG�QRW�SURYH�GHਭQLWHO\�WKDW�WKH�DSSOLFDQW�KDG�EHHQ�GHWDLQHG�LQ�'MLERXWL��
+RZHYHU�� WKH� &RPPLVVLRQ� GLG� QRW� H[FOXGH� WKH� SKRWRJUDSK� SUHVHQWHG� RU�
FRQWHVWHG�LW��LW�VLPSO\�GLG�QRW�FRQVLGHU�LW�VXਯFLHQW�WR�MXVWLI\�WKH�SURVHFXWLRQ�
RI�WKH�FDVH�WR�WKH�PHULWV�VWDJH��,Q�RWKHU�ZRUGV��WKH�QDWXUH�RI�WKH�HYLGHQFH�

�� See /DJXWLQ�DQG�RWKHUV�Y��5XVVLD��6HSDUDWH�RSLQLRQ�RI�MXGJH�3LQWR�GH�$OEXTXHUTXH�MRLQHG�
E\�MXGJH�'HGRY��S������SDUD���
��� 6HH� &RPPXQLFDWLRQ� ������� ��0RKDPPHGۋ $EGXOODK� 6DOHK� $O�$VDG� Y�� �Hࡋ 5HSXEOLF� RI�
Djibouti�� GHFLVLRQ� WDNHQ�GXULQJ� WKH� ��th Ordinary Session of the African Commission on 
+XPDQ�DQG�3HRSOHV�5ۑLJKWV�����$SULO�WR����0D\������
���&I��SDUD������ौH�&RXUW�DਯUPHG�WKDW�WKH�FLUFXPVWDQWLDO�HYLGHQFH��DPRQJ�ZKLFK�D�VDWHOOLWH�
LPDJH� RI� WKH�$PERXOL� ,QWHUQDWLRQDO�$LUSRUW�ZDV� LQFOXGHG��ZDV� QRW� VXਯFLHQW� WR� FRQਭUP�
WKDW�WKH�DSSOLFDQW�KDG�EHHQ�GHWDLQHG�RQ�WKH�WHUULWRU\�RI�'MLERXWL��:LWKRXW�DQ\�FRQਭUPDWLRQ�
WKDW� 'MLERXWL� ZDV� GLUHFWO\� LQYROYHG�� WKH� DSSOLFDWLRQ� ZDV� FRQVLGHUHG� LQDGPLVVLEOH� IRU�
LQFRPSDWLELOLW\�ZLWK�DUW����RI�WKH�$IULFDQ�&KDUWHU�RQ�+XPDQ�DQG�3HRSOHV�5ۑLJKWV�
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ZDV� QRW� TXHVWLRQHG�� WKH� LPDJH�ZDV� DGPLिHG� EXW� LWV� SUREDWLYH� YDOXH�ZDV�
FRQVLGHUHG�WR�EH�YHU\�ORZ�DQG��PRUH�VSHFLਭFDOO\�RQO\ې�FLUFXPVWDQWLDOۑ��.

H�,QWHU�$PHULFDQ�&RXUW�RI�+XPDQ�5LJKWVࡋ�����

ौH� ,QWHU�$PHULFDQ� &RXUW� RI� +XPDQ� 5LJKWV� ZDV� FRQIURQWHG� ZLWK�
satellite evidence in proceedings concerning alleged violations of the 
$PHULFDQ� &RQYHQWLRQ� RQ� +XPDQ� 5LJKWV��ौH� UHOHYDQW� FDVH� ODZ� LV� IDLUO\�
UHFHQW� DQG�PRVWO\� IRFXVHV� RQ� FDVHV� RI� H[SURSULDWLRQ� RU� FRQWHQGHG� ODQG�� 
RU�RQ� FDVHV�ZKLFK� LQYROYH�D�SUHVXPHG�YLRODWLRQ�RI� WKH� ULJKW� WR� OLIH����ौH�
6DOYDGRU�&KLULERJD�Y��(FXDGRU�� and ;£NPRN�.£VHN� ,QGLJHQRXV�&RPPXQLW\�
Y�� 3DUDJXD\�� cases are particularly interesting because the applicants 
VXEPLिHG��DPRQJ�RWKHU�GRFXPHQWV��LPDJHV�REWDLQHG�WKURXJK�*RRJOH�(DUWK�
RU�*RRJOH�0DSV��%RWK�MXGJPHQWV�FRQFOXGHG�WKDW�WKH�GHIHQGDQW�6WDWHV�ZHUH�
responsible for violations of the American Convention on Human Rights. 
ौH� XVH� RI� VDWHOOLWH� LPDJHV� DV� HYLGHQFH� LQ� WKHVH� SURFHHGLQJV� LV� FHUWDLQO\�
LPSRUWDQW�EHFDXVH�WKH\�KHOS�VKRZLQJ�DQG�LGHQWLI\LQJ�WKH�SRUWLRQV�RI�ODQG�
that a particular community is claiming or the private property that has been 
H[SURSULDWHG�WR�DQ�LQGLYLGXDO�IRU�UHDVRQV�RI�JHQHUDO�LQWHUHVW�

���0HULWV�DQG�6KRUWFRPLQJV�IRU�+XPDQ�5LJKWV

,Q� WKH� OLJKW� RI� WKH� DERYH�� WKH� XVH� RI� VDWHOOLWH� HYLGHQFH� ZLWK� VSHFLਭF�
UHIHUHQFH� WR� KXPDQ� ULJKWV� FDVHV� GRHV� KDYH� LPSRUWDQW� FRQVHTXHQFHV� DQG��
LQ�SDUWLFXODU��VKRZV�ERWK�DGYDQWDJHV�DQG�VKRUWFRPLQJV��)LUVW�RI�DOO��DV�WKH�
6DUJV\DQ�Y��$]HUEDLMDQ�FDVH�KDV�VKRZQ��HYLGHQFH�DFTXLUHG�WKURXJK�VDWHOOLWHV�
FDQ�EH�IXQGDPHQWDO�LQ�KHOSLQJ�WKH�MXGJHV�YHULI\LQJ�ZKHWKHU�D�FHUWDLQ�ULJKW�
KDV� EHHQ� YLRODWHG� RU� QRW� �1¼³H]� �������:KHQ� WKHUH� DUH� QR� RWKHU� PHDQV�
WR�DVFHUWDLQ� WKH�H[LVWHQFH�RI�D�VSHFLਭF�YLRODWLRQ�� LPDJHV�DFTXLUHG� WKURXJK�
VDWHOOLWHV�SOD\�D�FUXFLDO�UROH��WKH\�VKRZ�GLJLWDOO\�ZKDW�FRXOG�QRW�EH�DFTXLUHG�
PDQXDOO\��1DWXUDOO\��WKLV�FDQ�EH�RI�KXJH�KHOS�WR�WKH�MXGJHV�WR�DVFHUWDLQ�WKH�
WUXWK��+RZHYHU�� DV�PHQWLRQHG� IRU� OHJDO� OLWLJDWLRQ� LQ�JHQHUDO�� D�SUREOHP�RI�

���6HH�SDUD�����
�� See Salvador &KLULERJD�Y��(FXDGRU and ;£NPRN�.£VHN�,QGLJHQRXV�&RPPXQLW\�Y��3DUDJXD\��
ZKHUH� WKH�DSSOLFDQWV� VKRZHG� LPDJHV�REWDLQHG� WKURXJK�*RRJOH�(DUWK�RU�*RRJOH�0DSV� WR�
support their claims.
���,QWHU�$PHULFDQ�&RXUW�RI�+XPDQ�5LJKWV��Case of the Santo Domingo Massacre v� Colombia��
���1RYHPEHU�������3UHOLPLQDU\�REMHFWLRQV��PHULWV��DQG�UHSDUDWLRQV�
��� ,QWHU�$PHULFDQ� &RXUW� RI� +XPDQ� 5LJKWV�� Salvador &KLULERJD� Y�� (FXDGRU�� �� 0D\� ������
Preliminary objections and merits.
���,QWHU�$PHULFDQ�&RXUW�RI�+XPDQ�5LJKWV��;£NPRN�.£VHN�,QGLJHQRXV�&RPPXQLW\�Y��3DUDJXD\��
���DXJXVW�������0HULWV��UHSDUDWLRQV��DQG�FRVWV�
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PDQLSXODELOLW\�DULVHV�LQ�KXPDQ�ULJKWV�FDVHV�DV�ZHOO��JLYHQ�WKH�SHUVLVWHQW�QHHG�
WR�UHO\�RQ�HYLGHQFH�WKDW�R़HQ�UHTXLUHV�WKH�KHOS�RI�H[SHUWV�WR�EH�LQWHUSUHWHG�
0RUHRYHU��HYLGHQFH�VXFK�DV�*36�PRQLWRULQJ�DQG�VDWHOOLWH�LPDJHV��DOWKRXJK�

YHU\�DFFXUDWH��KDV�SURYHG�WR�EH�OHVV�LQYDVLYH�ZKHQ�FRPSDUHG�WR�RWKHU�PHDQV�
RI�SURRI��VXFK�DV�WHOHSKRQH�LQWHUFHSWLRQV��ZKLFK�FRQFHUQ�WKH�VHFUHW�UHFRUGLQJ�
RI�SULYDWH�FDOOV�RI�WKH�VXVSHFW��*DOHिD�DQG�'H�+HUW������������,Q�IDFW��LQ�WKH�
8]XQ� Y�� *HUPDQ\� FDVH�� WKH� (XURSHDQ�&RXUW� RI�+XPDQ� 5LJKWV� IRXQG� WKDW�
WKH�LQWHUFHSWLRQ�RI�SULYDWH�FRPPXQLFDWLRQV�VKRZV�D�GHHSHU�LPSDFW�RQ�WKH�
ULJKW�WR�SULYDF\�FRPSDUHG�WR�*36�VXUYHLOODQFH�RI�PRYHPHQWV��'H�+HUW�DQG�
%RHKP��������������,QGHHG��ZKLOH�LPDJHV�VKRZ�ZKDW�D�SHUVRQ�LV�GRLQJ�ZLWK�
D�UHDVRQDEOH�PDUJLQ�RI�HUURU�DQG�*36�WUDFNLQJ�PRQLWRUV�WKH� ORFDWLRQ�RI�D�
SHUVRQ��LQWHUFHSWLRQV�UHFRUG�SULYDWH�RU�HYHQ�LQWLPDWH�FRQYHUVDWLRQV��ZKLFK�
WKH�LQGLYLGXDO�PLJKW�QRW�ZDQW�RWKHU�SHRSOH�WR�KHDU��ौHUHIRUH��WKH\�FOHDUO\�
have a more direct impact on the right to privacy and on the more general 
ULJKW� WR� SULYDWH� OLIH��$OWKRXJK� LQGLUHFWO\�� WKLV� KDV� DOVR� EHHQ� IRXQG� E\� WKH�
,WDOLDQ�&RXUW�RI�&DVVDWLRQ��ZKLFK��LQ�D�YHU\�UHFHQW�MXGJPHQW��DGPLिHG�WKDW�
*36�WUDFNLQJ�LV�QRW�UHJXODWHG�E\�WKH�VDPH�UHJLPH�DV�LQWHUFHSWLRQV��EXW�E\�
separate rules���� LQ� FRQVLGHUDWLRQ� RI� WKH� GLਬHUHQW� QDWXUH� RI� WKH� PHDVXUH�
FRQVLGHUHG��EXW�DOVR�GXH�WR�WKH�GLਬHUHQW�LPSDFW�WKDW�WKH\�KDYH�RQ�SULYDWH�OLIH�
and its protection��. 
)LQDOO\�� LW�PXVW� EH�KLJKOLJKWHG� WKDW� D� VSHFLਭF�SRVLWLYH� DVSHFW� RI� WKH�XVH�

of satellite evidence in human rights cases concerns the competence that 
MXGJHV�KDYH�QRW�RQO\�UHJDUGLQJ�WKH�DGPLVVLELOLW\�RI�WKLV�HYLGHQFH��EXW�DOVR�
WR� UXOH� RQ� WKH�PHULWV� RI� XVLQJ� VSHFLਭF� GDWD� DV� HYLGHQFH� �RU� DV� UHVWULFWLYH�
PHDVXUHV��LQ�QDWLRQDO�SURFHHGLQJV��DQG�RQ�WKHLU�FRPSDWLELOLW\�ZLWK�KXPDQ�
ULJKWV�UXOHV��ौLV�FRXOG�QRW�KDYH�KDSSHQHG�LQ�FDVHV�EURXJKW�EHIRUH�ERGLHV�
VXFK�DV�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��ZKLFK�GR�QRW�KDYH�WKH�DXWKRULW\�WR�
KHDU�SULYDWH�DSSOLFDWLRQV�DQG�FDQQRW�UXOH�RQ�YLRODWLRQV�RI�KXPDQ�ULJKWV��QRU�
EHIRUH�VSHFLDO�ERGLHV�VXFK�DV�WKH�,QWHUQDWLRQDO�&ULPLQDO�7ULEXQDO�IRU�)RUPHU�

��� 6HH� SDUD�� ��� RI� WKH� -XGJPHQW�8]XQ� Y�� *HUPDQ\��ौH� &RXUW� KDG� DOVR� PDGH� D� IXUWKHU�
GLਬHUHQFH� EHWZHHQ� VWUDWHJLF� PRQLWRULQJ� �WKDW� LV� VFUHHQLQJ� FRQYHUVDWLRQV� IRU� NH\� ZRUGV�
ZKLFK�DUH�FRQVLGHUHG�SDUWLFXODUO\�GDQJHURXV�DQG�JLYH�KLQWV�RQ�WKH�SRVVLEOH�FRPPLVVLRQ�RI�D�
FULPH��DQG�WKH�LQGLYLGXDO�PRQLWRULQJ��ZKLFK��RQ�WKH�RWKHU�KDQG��LV�EDVHG�RQ�WKH�LQWHUFHSWLRQ�
RI�WHOHFRPPXQLFDWLRQV�RI�VSHFLਭF�SHUVRQV���2Q�WKLV�SRLQW�VHH�WKH�GHFLVLRQ�RI�WKH�(XURSHDQ�
&RXUW�RI�+XPDQ�5LJKWV��ौLUG�6HFWLRQ��&DVH�RI�:HEHU�DQG�6DUDYLD�Y��*HUPDQ\��DSSOLFDWLRQ�
1R������������GHFLVLRQ�RQ�DGPLVVLELOLW\�����-XQH�������HVS��SDUD���
���6HH�,WDOLDQ�&RXUW�RI�&DVVDWLRQ��-XGJPHQW�1R�����������)HEUXDU\�������$VSHFWV�RI�SRVVLEOH�
FRQਮLFW�EHWZHHQ�WKH�ULJKW�WR�SULYDF\�DQG�WKH�XVH�RI�VDWHOOLWH�GDWD�KDV�DULVHQ�DOVR�LQ�RWKHU�
QDWLRQDO�FDVHV��VXFK�DV�WKH�8QLWHG�6WDWHV�Y��-RQHV�FDVH��FDVH�1R�����������-DQXDU\������������
UHQGHUHG�E\�WKH�6XSUHPH�&RXUW�RI�WKH�8QLWHG�6WDWHV��ZKLFK�IRXQG�D�YLRODWLRQ�RI�WKH�IRXUWK�
Amendment and of the right to privacy. 
���6HH��LQ�SDUWLFXODU��SDUD������L���
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<XJRVODYLD�RU�WKH�6SHFLDO�7ULEXQDO�IRU�/HEDQRQ��ZKLFK�RQO\�KDYH�D�FOHDUO\�
GHਭQHG�PDQGDWH�DQG�VSHFLਭF�FRPSHWHQFHV��
+RZHYHU�� D� SRVVLEOH� FRQWUDGLFWLRQ� ZLWK� VRPH� VSHFLਭF� ULJKWV� PXVW� EH�

KLJKOLJKWHG��DQG�WKLV�LV�WKH�ਭUVW�DQG�PRVW�LPSRUWDQW�VKRUWFRPLQJ�RI�VDWHOOLWH�
GDWD�HYLGHQFH��)RU�H[DPSOH��WKH�ULJKW�WR�SULYDF\��XQGHU�DUWLFOH���RI�WKH�(&+5��
FDQ�EH�DਬHFWHG�E\�WKH�XVH�RI�D�FHUWDLQ�PHDVXUH�WKDW�KDV�EHHQ�DFTXLUHG�YLRODWLQJ�
RU�LQ�DQ\�RWKHU�ZD\�LPSDFWLQJ�RQ�WKH�ULJKW�WR�SULYDWH�OLIH�RI�WKH�LQGLYLGXDO��
$OVR��DUWLFOH����RI� WKH�(&+5�PD\�EH�FDOOHG� LQWR�TXHVWLRQ�EHFDXVH� WKH�XVH�
RI�VDWHOOLWH�LPDJHV�DQG�WKH�LQFUHDVLQJ�DFTXLVLWLRQ�RI�WKHVH�NLQG�RI�GDWD�PD\�
UHTXLUH�DQ�DFFXUDWH�EDODQFH�EHWZHHQ�WKH�ULJKW�WR�LQIRUPDWLRQ�DQG�WKH�ULJKW�WR�
SULYDF\��HVSHFLDOO\�ZKHUH�WKHVH�GDWD�DUH�XVHG�DV�HYLGHQFH��,Q�IDFW��D�SUREOHP�
RI�VHDUFK�IRU�WUXWK�DQG�IUHHGRP�RI�LQIRUPDWLRQ�PD\�FRPH�XS�ZKHQ�WKLV�W\SH�
RI�HYLGHQFH�LV�HYHQWXDOO\�SUHFOXGHG�LQ�OHJDO�GLVSXWHV��ौHUHIRUH��D�EDODQFLQJ�
EHWZHHQ�ULJKWV��EXW�DOVR�EHWZHHQ�KXPDQ�ULJKWV�DQG�RWKHU�QHFHVVLWLHV�VXFK�DV�
QDWLRQDO�VHFXULW\�LV�UHTXLUHG��,Q�WKLV�UHVSHFW��SUHFLVHO\�WKH�FDVH�ODZ�RI�KXPDQ�
rights bodies such as the European Court of Human Rights can guide States 
LQ� WKH� DGRSWLRQ� RI� FHUWDLQ�PHDVXUHV� WKDW� ZRXOG� SUHYHQW� LQIULQJLQJ� WKRVH�
ULJKWV��&RQVHTXHQWO\��WKH�PRUH�LQWHUQDWLRQDO�KXPDQ�ULJKWV�FRXUWV�JLYH�WKHLU�
LQWHUSUHWDWLRQ�LQ�KXPDQ�ULJKWV�FDVHV��WKH�PRUH�WKH�XVH�RI�VDWHOOLWH�HYLGHQFH�
ZLOO�EH�LQGLUHFWO\�VKDSHG��LQ�IXOO�UHVSHFW�RI�KXPDQ�ULJKWV��

���&RQFOXGLQJ�5HPDUNV

,Q�DGGLWLRQ�WR�WKH�JHQHUDO�FRQVLGHUDWLRQV�RXWOLQHG�DERYH��LW�PXVW�EH�QRWHG�
that the applications brought before human rights courts and involving 
VDWHOOLWH� HYLGHQFH� DUH� QRW�PDQ\� EXW� DUH� FRQVWDQWO\� JURZLQJ�� HVSHFLDOO\� LQ�
UHFHQW�\HDUV��ौH�FRPSDULVRQ�EHWZHHQ�WKH�UXOHV�RI�SURFHGXUH�RI�WKH�YDULRXV�
FRXUWV�H[DPLQHG�VKRZV�WKDW�VDWHOOLWH�HYLGHQFH�LV�QRW�H[SOLFLWO\�H[FOXGHG�IURP�
KXPDQ�ULJKWV�SURFHHGLQJV��ौLV�LV�PLUURUHG�E\�WKH�DEVHQFH�RI�D�SURYLVLRQ�RI�
VLPLODU�QDWXUH�LQ�LQWHUQDWLRQDO�VSDFH�ODZ�UHODWLQJ�WR�WKH�SURGXFWLRQ�RI�GDWD�
OLNHO\�WR�EH�XVHG�LQ�LQWHUQDWLRQDO�OHJDO�SURFHHGLQJV�
ौHUHIRUH��WKH�FDVH�ODZ�H[DPLQHG�DOORZV�WR�GUDZ�D�IHZ�FRQFOXVLRQV��2Q�WKH�

RQH�KDQG�� WKH�XVH�RI�VDWHOOLWH�HYLGHQFH�LQ�KXPDQ�ULJKWV�FDVHV��SDUWLFXODUO\�
LQ�WKH�(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWVۑ�FDVH�ODZ��LV�LQGLFDWLYH�EHFDXVH�LW�
can be a crucial resource in legal proceedings concerning human rights. At 
WKH�VDPH�WLPH��KXPDQ�ULJKWV�FRXUWV�KDYH�D�VSHFLDO�UROH�LQ�WKLV�FRQQHFWLRQ��
EHFDXVH�WKH\�FDQ�GHFLGH�RQ�WKH�PHULWV�DQG��SDUWLFXODUO\��RQ�WKH�FRPSDWLELOLW\�
RI�WKH�XVH�RI�VDWHOOLWH�HYLGHQFH�ZLWK�KXPDQ�ULJKWV��,Q�IDFW�� LQGLYLGXDOV�FDQ�
EULQJ�WKH�FDVH�EHIRUH�WKHVH�FRXUWV�ZKHQ�LVVXHV�FRQFHUQLQJ�WKH�FRPSDWLELOLW\�
EHWZHHQ�WKHVH�GHYLFHV�DQG�KXPDQ�ULJKWV�DULVH��DQG�MXGJHV�FDQ�UXOH�RQ�WKH�
merits of their use by Member States. 
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2Q�WKH�RWKHU�KDQG��LQ�WKH�IXWXUH��LW�FDQ�EH�HQYLVDJHG�WKDW�WKHVH�GDWD�ZLOO�
EH� PRUH� DQG� PRUH� ZLGHVSUHDG�� DV� WKH� FDVHV� EURXJKW� EHIRUH� WKH� $IULFDQ�
&RPPLVVLRQ�RQ�+XPDQ�DQG�3HRSOHV�5ۑLJKWV�DQG�WKH�,QWHU�$PHULFDQ�&RXUW�RI�
+XPDQ�5LJKWV�VKRZ��6DWHOOLWH�GDWD�ZLOO�EH�LPSRUWDQW�QRW�RQO\�IRU�WKH�FODVVLF�
LVVXHV�WKH\�ZHUH�WKRXJKW�WR�EH�XVHG�IRU��VXFK�DV�HQYLURQPHQWDO�SURWHFWLRQ�RU�
ERUGHUV�GHOLPLWDWLRQ��EXW�DOVR�LQ�RWKHU�GRPDLQV��OLNH�KXPDQ�ULJKWV�SURWHFWLRQ��
ौLV�LV�ZK\��ZLWK�D�VSHFLDO�DिHQWLRQ�WR�VDWHOOLWH�LPDJHU\��WKH�SDSHU�FRQFXUV�
ZLWK� WKRVH� DXWKRUV� �*DEU\QRZLF]� HW� DO�� ������ �����ZKR�KDG� LPDJLQHG� WKH�
necessity to revise the Remote Sensing Resolution��DQG�VXJJHVWV��IXUWKHUPRUH��
WR�SD\�VSHFLDO�DिHQWLRQ�WR�WKH�YDULRXV�DQG�KHWHURJHQHRXV�LQWHUDFWLRQV�WKDW�
VDWHOOLWH�HYLGHQFH�FDQ�KDYH�ZLWK�KXPDQ�ULJKWV��
ौHVH�ਭQGLQJV� VKRXOG�EH� WDNHQ� LQWR�DFFRXQW�E\� WKH� OLWHUDWXUH�DQG�RWKHU�

UHOHYDQW�DFWRUV�ZLWK�WKH�DLP�RI�FUHDWLQJ�FRPPRQ�VWDQGDUGV�IRU�WKH�XVH�RI�
HYLGHQFH� EHIRUH� LQWHUQDWLRQDO� FRXUWV�� LQFOXGLQJ� KXPDQ� ULJKWV� FRXUWV�� ,Q�
IDFW��HYHQ� WKRXJK� WKH�DGPLVVLELOLW\�RI� VDWHOOLWH�GDWD�ZLOO�EH�RI�FRXUVH�RQ�D�
FDVH�E\�FDVH�EDVLV�� H[DFWO\� OLNH� WKH�GHFLVLRQ�RQ� WKHLU�SUREDWLYH�YDOXH�� LW� LV�
QRW�SRVVLEOH�WR�GHQ\�WKDW�D�KDUPRQLVDWLRQ�RI�WKH�OHJDO�IUDPHZRUN�ZRXOG�EH�
KLJKO\�XVHIXO��ERWK� LQ�RUGHU� WR�UHJXODWH� WKH� WUHDWPHQW�RI� WKLV�NLQG�RI�GDWD�
D़HU�WKHLU�JDWKHULQJ��DQG�WR�KDYH�D�JHQHUDO�SURFHGXUDO�IUDPHZRUN�DSSOLFDEOH�
WR� GLਬHUHQW� LQWHUQDWLRQDO� OHJDO� SURFHHGLQJV�� ,Q� WKLV� VHQVH�� WKH� UROH� SOD\HG�
E\�KXPDQ�ULJKWV�FDVHV�FDQ�EH�YHU\�LPSRUWDQW��EHFDXVH�LW�VKRZV�WKDW�VLPLODU�
VWDQGDUGV�DQG�VLPLODU�HYLGHQFH�KDYH�EHHQ�DGPLिHG�E\�KXPDQ�ULJKWV�ERGLHV�
WKDW� DUH� YHU\� GLਬHUHQW� LQ� QDWXUH� DQG� LQ�PHPEHUVKLS��0RUHRYHU�� DOWKRXJK�
GLਬHUHQW�� WKHUH� LV� RQH� WKLQJ� WKDW� WKH� GLਬHUHQW� UXOHV� RI� SURFHGXUH� RI� WKH�
YDULRXV�ERGLHV�FRQVLGHUHG�KDYH�LQ�FRPPRQ��HYLGHQFH�SOD\V�D�FUXFLDO�UROH�LQ�
the outcome of the judgment and each piece of evidence that can be useful 
to the solution of the dispute deserves the highest consideration.
7R�FRQFOXGH��LW�LV�EHOLHYHG�WKDW�WKLV�ਭHOG�RI�VWXG\�FDQ�EH�IUXLWIXO�DQG�IHUWLOH��

DQG� GHVHUYHV� VSHFLDO� FRQVLGHUDWLRQ� QRZ� DQG� LQ� WKH� IXWXUH� SHUVSHFWLYH��
HVSHFLDOO\�LQ�WKH�OLJKW�RI�WKH�UHFHQW�GHYHORSPHQW�RI�UHPRWH�VHQVLQJ�GHYLFHV��
RSHUDWHG�QRW�RQO\�E\�6WDWHV��EXW�E\�SULYDWH�DFWRUV��WRR��WRWDOO\�LQ�OLQH�ZLWK�WKH�
HਬHFWV�RI�FRPPHUFLDOLVDWLRQ�DQG�SULYDWLVDWLRQ��ौLV�LV�FRQਭUPHG�E\�WKH�HYHU�
JURZLQJ�FKDQFHV�WR�DFTXLUH�WKLV�GDWD��DQG�FRQVHTXHQWO\�XVH�LW��DOORZHG�E\�
WHFKQRORJLFDO�GHYHORSPHQWV�DQG�GHPRQVWUDWHG��DPRQJ�RWKHUV��E\�WKH�VSUHDG�
of mega constellations and small satellites. 
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