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Abstract

Despite the fact that global and European debates about children’s rights
protection have evolved over time, children’s rights protection still remains
one of the ‘soft’ issues more related to a promise than a reality. The research
highlights the gap between political ambitions and local realities and forces to
identify hindrances to children’s rights implementation. The variety of factors
that influence norms implementation can be best captured by using a context-
based approach to children’s rights protection. According to this approach,
governance structures, legal and policy instruments are the elements that
embody transformative potential. This means that they influence the decrease
or increase of children’s vulnerability. In this article, I analyse the potential of
the EU’s governance and policy framework which is one of the most favourable
settings to protect children’s rights. By using the context-based perspective,
the findings suggest that despite favourable legal conditions the EU’s policies
remain fragmental and do not guarantee the UNCRC implementation as a
whole document. However, the multilevel mode of governance, despite being
a complicated setting for children s’ rights implementation, has a potential
to produce significant results in children’s rights protection through the
mainstreaming mechanism, which embodies a great power to create a unique
integral context for ensuring children’s rights.
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Introduction

The UN Convention on the Rights of the Child (UNCRC) has achieved
the widest ratification among all human rights treaties in the UN system
(Schapper 2017, 105). Nearing its 30" anniversary the question to ask is if this
document has brought real changes to the lives of children. One of the most
important preconditions for changes is to have children’s rights considered
among the most serious political issues at the global stage, however the
history of the ratification of the UNCRC and the debates that it has created in
comparison to other international documents show that children’s rights are
seen as ‘soft’ issues with children politically invisible and discussion of their
interest confined to sector-specific and welfare-oriented debates (Overseas
Development institute 2009).

The priority of children’s rights protection in the political agenda is a
necessary but not sufficient condition for the implementation of children’s
rights. The studies note that in protecting children’s rights there is an
empirical gap between global ambitions and local realities; therefore human
rights ratification in international research context is called a “paradox of
empty promises” (Schapper 2017, 110-111). This suggests that an effective
approach of children’s rights protection requires an in-depth analysis on
particular factors that may influence the norm implementation.

The literature on children’s rights implementation consists of various
perspectives. Some of them such as the studies by B. Guy Peters (2012), A.
Shapper (2017), A. D’Addato (2016), Marx, Hachez, Meuwissen et al. (2014)
aim to explain children’s rights implementation through the lenses of
governance approach aiming to find the answers in relation to the structures
of governance. The studies by I. lusmen and H. Stalford (2016), Dootalieve and
Lembrechts (2017) reflect the policy perspectives and look for the solutions
to the effective implementation of children’s rights within the legal or policy
framework.

This paper aims to include both approaches and to go beyond them by
using a contextual approach to children’s rights protection. The contextual
approach comes from the literature strand that focuses on vulnerability
issues. Usually, the context-based approach is distinguished from the group-
based approach to vulnerability. According to the latter, children belong
to a vulnerable group of individuals whose rights are perceived to be at a
particular risk of being violated and due to this their rights has additional
and specific human rights guarantees (special protection). According to the
context-based approach, vulnerability is related to institutional and societal
context where it is produced. This means that laws, policies, and societal
practices may be another source of vulnerability for the vulnerable groups
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such as children. In this paper, I support the idea that while a group-based
approach to vulnerabilities is in many regards justified, it is essential to
recognise that solely focusing on group-based vulnerability risks veiling
parallel (...) context-based vulnerabilities (Mustaniemi-Laakso et al. 2016, 6).

The central research question of this article is whether European governance
and policies create a favourable framework for protecting children’s rights. I
use the contextual approach as an analytical tool and base the analysis on the
idea of the transformative potential of governance structures and policies.

For the analysis, I choose to examine the framework of the European
Union. As the literature claims, the EU is one of the most potential actors in
protecting children’s rights due to its unique potential (Iusmen and Stalford
2016, 13) although it does not have a long-lasting tradition in protecting
children’s rights. Children’s rights protection arrived at the forefront of EU
policies just ten years ago. The first step was legal - the Treaty of Lisbon
introduced an objective to promote children’s rights (Article 3(3) TEU).
Children’s rights have also become part of the EU Charter of Fundamental
Rights (EUCFR) (Article 24 EUCFR), which means that the EU institutions as
well as Member States have to promote, protect and fulfil the rights of the
child in all relevant EU policies and actions. Although the EU is not party to
the UNCRG, it has to embrace the UNCRC by interpreting its norms in the
light of the UNCRC. This duty derives from the EU’s constitutional obligation
to follow the principles and provisions set in international human rights law
in relation to those matters that follow within the scope of EU competence
(Tusmen and Stalford 2016, 61). Moreover, the EU’s intervention in the field
of children’s rights is related to the principle of subsidiarity enshrined in
Article 5 of the EC, which establishes a constitutional mechanism (...) for
demarcating the boundaries of EU intervention in matters that do not fall
within the exclusive realm of EU competence’ (Stalford and Drywood 2009,
146).

In the first and second part of the paper, I present the concept of
vulnerability that is followed by the overview of the main challenges that
are met in protection of children’s rights. The third section of this paper is
dedicated to the case study of the European Union. It starts with the overview
of children’s perception of their rights in the EU. This section is followed by
the EU’s legal and policy framework that deal with children’s rights. The last
part of the paper is dedicated to the question of mainstreaming mechanism
of children’s rights, which is considered to be one of the two most powerful
tools in creating child-rights friendly environment in terms of policies and
their implementation. After that part, general conclusions will follow.
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1. The Concept of Vulnerability

The universal use of the word ‘vulnerability is associated with harm or
suffering. The literature identifies two different sources from which the harm
may come. The first understanding of vulnerability is that vulnerability is
universal and particular at the same time, because each individual is exposed
to hurts of various kinds (Peroni and Timmer 2013, 1058). The universal and
particular characteristics of vulnerability are both related to suffering and thus
the concept is used to identify some negative aspects. M. Fineman and other
scholars try to go beyond such understanding of vulnerability and attempt to
give a positive light to this concept. According to M. Fineman, the concept of
vulnerability can be deployed as an analytical tool for ‘diagnostical’ purpose.
This idea is supported by other scholars from different disciplines agreeing
that using vulnerability as a critical tool involves exploring how societal or
institutional arrangements originate, sustain, and reinforce vulnerabilities
(Peroni and Timmer 2013, 1059). The possibility to use vulnerability for
‘diagnostical’ purpose derives from its ‘relational’ nature that is dependent
on the social context.

The legal understanding of vulnerability, particularly in the human rights
setting is typically portrayed in collective terms using the group-based
approach. The group-based approach refers to the belonging to a group
of persons who ‘require special attention to ensure that they enjoy their
human rights, because their perspectives are not automatically included in
the actions and thoughts of dominant groups and whose rights are most
at risk of being violated (Mustaniemi-Laakso et al. 2016, 4). In the EU’s
law and the case law of the European Court of Human Rights (ECHR),
there is no established definition of vulnerability, however, the ECHR has
acknowledged the vulnerability of persons belonging to certain groups such
as the Roma (Chapman v. the United Kingdom, 2001), persons with disabilities
(Alajos Kiss v. Hungary, 2010), minors (D.H. and Others v. the Czech Republic,
2007; Sampanis and others v. Greece, 2008; Orsus and others v. Croatia, 2010),
and sexual minorities (Peroni, Timmer 2013, 1057). In addition to that, the
ECHR has drawn specific attention to harm experienced by certain groups of
persons through, for example, prejudice and stigmatisation, as well as social
disadvantages and material deprivation (Peroni, Timmer 2013, 1057).

Despite the fact that the collective approach to vulnerability might be
disempowering because it may mask the capabilities of individuals to resist
and to affect the course of their lives, in the case of children, it is suitable.
The scholars argue that children by default require special protection due to
their relative immaturity and developing character (Mustaniemi-Laakso et al.
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2016, 4). The legal attitude also supports this approach because the UNCRC is
perceived as a document that establishes a special protective regime.

The contextual approach to vulnerability sees vulnerability as a non-
static state of affairs which is not only attached to particular groups, but as
a dynamic phenomenon that changes with situations and contexts. In this
sense, vulnerability is relational to the institutional and societal contexts
where it is produced. An important element of the context-based approach
to vulnerability is the degree of resilience that an individual has at the
disposal to protect himself or herself. In this sense, the resilience should be
understood in a broader sense and include not only personal characteristics
such as age, disability but also different contexts, situations, institutional,
and other relationships (Mustaniemi-Laakso et al. 2016, 7). The advantage
of the contextual approach to vulnerability is that it helps to detect societal
practices and structures that maintain disadvantages.

2. Context-based Approach to Children’s Rights
Protection — General Challenges

From the political science perspective, ensuring children’s rights may be
much more difficult than other sets of rights. The basic reason for this is that
children as a group are relatively powerless in the political process due to
their inability to vote and ‘given the relative political invisibility of children,
their rights may be immensely traded off against those of other groups’ (Guy
Peters 2012, 8).

Apart from the electoral interest, other elements that may impede the
implementation of children’s rights lie within the policy process. The
basic notion of public governance from policy perspectives requires the
government to undergo four stages in the policy making process: to
establish policy goals, to create coherence among these goals, to implement
policies, and to evaluate programmes and revise them. Taking into account
the fact that 197 countries have ratified the UNCRC, the main problem for
the governments is not the goal setting and goal coherence in protection of
children’s rights since these questions were to the biggest extent resolved
with the ratification of the UNCRC. The main concern, however, is how these
goals are to be implemented i.e. what are the priorities and how to interpret
these goals within national frameworks of law and government. Moreover,
the studies frequently observe that there is huge divergence between policy
implementation and intention of the policy (Guy Peters 2012, 7).

The risk of incoherence between policy intention and the outcomes of
implementation is even higher in a multilevel setting of governance, such as
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European governance, because the policy process involves a high number
of actors and more procedural elements. In addition, ‘interactions among a
range of actors (...) make tracing accountability for outcomes in a policy area
more difficult’ (Guy Peters 2012, 11).

In the literature, there is a view that a multilevel governance framework
is best suited to comprehensively grasping rights implementation. In his
article, A. Shapper (2017, 106), using the example of children’s rights, argues
that norm localisation processes are influenced by agendas of international
organisations. Schapper suggests distinguishing between national and local
implementation processes, as they differ with respect to what actors they
are directed at, the applicable social mechanisms and the political level at
which they become effective. This approach comes from different disciplines
that analyse international norms implementation. From the international
relations perspective, in particular, compliance scholars base their analysis
on the assumption that norms have been already adapted and they analyse
only social mechanisms that influence compliance with the adopted
legislation. The compliance scholarship distinguishes several factors that
advance the level of compliance: monitoring and sanctioning, legal and civil
internalisation, discourse and persuasion, and compliance management.
Other disciplines such as anthropology, sociology, and development studies
analyse local societal processes towards compliance. In particular, childhood
studies suggest that a comprehensive understanding of the local context
is an essential prerequisite for implementing global rights (Schapper 2017,
112-113). The studies on children’s rights implementation in a multilevel
governance process have attempted to include both perspectives i.e.
compliance focusing on norm implementation by state actors and the norm
adaption by societal units such as family. The research findings by Schapper
suggest that both processes are necessary to achieve compliance among
the norm addresses, i.e. actors of the state governments and among norm
targets — the state’s population. In the national implementation process,
three factors are found to be significant in ensuring effective compliance:
the existence of compliance mechanisms, monitoring procedures, and
continuous norms-consistent discursive practices. Meanwhile, the progress
of the local implementation requires the establishment of an appropriate
infrastructure and social services. It is important to mention that the use
of offered services should function with awareness-raising and income-
generating mechanisms that support the process.

The other challenge in the protection of children’s rights is related to
coordination. The implementation of the UNCRC requires a wide range of
policy areas to be integrated and coordinated. This requires the effective
coordination within the multilevel governance setting and within national
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governments to a higher degree than in other fields - “all public programmes
raise coordination questions (...) but they appear extreme in the case
of the UNCRC” (Guy Peters 2012, 9). It is also important to mention that
effective coordination is required also at the later stages such as day-to-day
management of domestic programs.

3. Children’s’ Rights Protection in the EU

The EUisfounded on the principles of respect for human rights, fundamental
freedoms, and the rule of law (Consolidated version of the Treaty on the
EU (2008) Article 6). Rights of the child are part of the human rights. The
Consolidated Version of the Treaty on European Union, which entered into
force on 1 December 2009, states for the first time that the European Union
shall promote the protection of the rights of the child (Article 3(3)). In the
period 2011-2014, the main EU policy document on children’s rights was the
European Commission’s Communication of 2011 “An EU Agenda for the
Rights of the Child” (European Commission 2011), which aimed to reaffirm
the strong commitment of all EU institutions and Member States to the
rights of the child, as part of the UNCRC enforcement obligation. Today,
the EU’s Commission Recommendation of 20 February 2013 “Investing in
Children: Breaking the Cycle of disadvantage” can be considered as one of
the main policy documents in the field of children’s rights protection. The
important aspect of the protection of children’s rights is that it requires the
implementation of the UNCRC as a whole document to be successful. Due to
this, it places obligations on supranational and national actors to ensure the
protection of rights common to all children and also guarantee the protection
for children specific to their situations. Such tasks require great legislative,
institutional, and financial potentials that the EU gradually strengthens.

3.1 Children as a Vulnerable Group

As a social group, children are vulnerable to violations of their fundamental
rights. Moreover, children can also be made more vulnerable than other
people because of their young age, dependency, or life circumstances. In
the EU policy documents, children are recognized as a group that has the
characteristic of vulnerability (European Commission 2011).

While the notion of children’s vulnerability figures in many of the EU policy
instruments, its usage within the EU appears to be somewhat inconsistent.
There are a variety of definitions: ‘children in particularly vulnerable
situations’ (European Council 2009, 15), ‘children in vulnerable situations’
(EuroHealthNet 2018), ‘most vulnerable children’ (European Social Network
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2019), ‘vulnerable children’ (European Commission 2019). Many of these
definitions refer not to all children as a vulnerable group, but to certain groups
of children who experience situations of particular vulnerability such as
refugee children, children without parents, children from minorities, abused
children, children in detention, children with disabilities, children from social
risk families, children suspected or accused of crime. It is important to keep
in mind that children as a group are considered to be vulnerable and, due to
this, the protection of their rights requires the development of a particular
resilience mechanism in comparison to other societal groups. Moreover, the
protection of the rights of the child is required to take into account various
contextual frameworks (such as migration, violence etc.) and to be ready to
respond to them.

The research regards children as a vulnerable group who face several types
of problems in relation to the protection of their rights. The good example
of this is the study by Brunnberg and Visser-Schuurman (2015), identifying
three key gaps regarding the protection of children’s rights in Europe. One
of the gaps is that children mainly aged 12-15 still faced discrimination, not
only due to their disabilities, ethnic backgrounds, or social disadvantages
but also due to their being under 18. The second identified characteristic of
children as a vulnerable group is that members of this group are insufficiently
aware of their rights. Children in vulnerable situations, in many cases, cannot
link children’s rights to their own personal situation and even if children
know about their rights, they will not know how to solve problems when
their rights are violated. The third highlighted gap is that children are hardly
asked for their opinion on matters that may affect them. Children living in
vulnerable circumstances, in particular, have very little experience of being
listened to.

3.2 Background of Children’s Rights Protection in the EU

The framework of the EU is considered to be one of the most favourable
settings to protect children’s rights. Iusmen and Stalford (2016, 13) argue
that the EU exercises the greatest potential to generate dramatic changes
in the way that children’s rights are perceived and disposed — above and
beyond other international or national actors. The EU’s distinctive power
comes from its unique legal, political, and financial authority over the
member states on which the states rely. Moreover, the EU has resources to
support monitoring, data collection, cross national policy exchange, and
collaboration. All in all, it has the unique potential in creating the context of
‘normalisation’ of children’s rights.
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The understanding of children’s rights protection in the EU is inseparable
from the understanding of children as a vulnerable group. The Europe 2020
Strategy was one of the first attempts to highlight the need of protection
of vulnerable groups. One of its flag initiatives, namely European Platform
against poverty (2010), was established as a consequence of the economic
crisis to ensure economic, social and territorial cohesion”, working at the EU
level “to design and implement programmes to promote social innovation for
the most vulnerable. It states that helping children out of poverty demands a
multi-dimensional approach touching upon employment policies (to support
parents finding jobs); the design of tax-benefit systems; the provision of key
services such as the child care of high quality; education and protection of
children’s rights (European Commission 2010). The protection of children
as a vulnerable group was also mentioned in the European Citizenship
reports (2013-2017) claiming that vulnerable groups should not be ‘lesser’
citizens (Villazon 2015). European Parliament Resolution of 16 January
2019 (European Parliament 2019) on the situation of fundamental rights in
the European Union in 2017 distinguishes several groups of children that
currently are in need of particular attention by the EU and its member
states. They include migrant and refugee children, Roma children, children
belonging to minorities, and children with disabilities. All these children are
considered to be vulnerable children and the current regulations of their
rights protection needs significant improvements. As regards migrant and
refugee children, the European Parliament expresses its particular concern
about how the principle of the best interest of the child and their right to be
heard are implemented in practice (European Parliament 2019, 8). The other
aspects that require particular attention are strengthening child protection
systems, in line with the commitments set out in the Valletta Action Plan,
as well as the Resolution of Parliament of 3 May 2018 on the protection of
children in migration, to prevent and respond to violence, abuse, neglect and
the exploitation of children. Moreover, the European Parliament stresses the
need to ensure migrant and refugee children’s access to formal and informal
education and effective linguistic, social, and psychological support based on
individual needs assessment. As to Roma children and children belonging to
minorities, the European Parliament calls for measures to combat effectively
the phenomenon of discriminatory and violent incidents affecting the
schooling of these children. According to the European Parliament, children
with disabilities are still disadvantaged and discriminated against regarding
their education and social inclusion and this situation requires specific
actions to be taken in line with the objectives of the European Disability
Strategy.
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The nature of these documents is of the ‘soft’ laws which do not establish
rights and obligations that are enforceable before tribunals. Thus, EU
measures that address children as a vulnerable group are based on the policy
coordination.

However, it is important to note that children’s rights protection has a
particular place in the EU law because it is also enshrined in the EU primary
hard law. The Treaty of Lisbon introduced an objective to promote children’s
rights and the EU is guided by the UNCRC, meaning that all policies and
actions with an impact on children must be in line with the best interests
of the child. Children’s rights have also become part of the EUCFR, which
means that the EU institutions as well as Member States have to promote,
protect, and fulfil the rights of the child in all relevant EU policies and actions.
These norms create an ideologically persuasive context for the protection of
children’s rights.

It must be mentioned that at the EU level decision making in relation to
children’s rights is linked to the substantive field in which measures are
taken, such as asylum and migration policies or education policies. There are
only two exceptions when the European Parliament and the Council, acting
in accordance with the ordinary legislative procedure, are competent to
adopt measures for combating trafficking in persons, in particular children
and women, and to establish minimum rules concerning the definition of
criminal offences and sanctions in trafficking in human beings and sexual
exploitation of women and children (the Directive 2011/36/EU of the
European Parliament and of the Council of 5™ April 2011 on preventing and
combating trafficking in human being and protecting its victims OJ L 101,
1574/2011; the Directive 2011/93/EU of the European Parliament and of the
Council of 13 of December 2011on combating the sexual abuse and sexual
exploitation of children and child pornography, OJ L 2011, 335/1, Articles 18-
20). In general, as children’s rights is a cross-sectorial field, it must be noted
that EU competence to legislate on children’s rights needs to be determined
on a case-by-case basis, depending on whether the issue to be addressed
belongs to the areas that EU has been given competence to legislate under
the treaties (Articles 2 to 4 of the TFEU). For example, one of the areas is the
respect and promotion of children’s rights in judicial proceedings, in which
the EU has elaborated a number of measures to ensure the promotion and
protection of children’s rights. Article 24 (1) EUCFR specifies in particular
‘age and maturity’ as criteria for balancing protection of children’s rights and
child participation (European Union Agency for Fundamental Rights 2018,
5). Moreover, Article 47 of the EUCFR guarantees the right to an effective
remedy and to a fair trial. A number of EU legal instruments have been
built, guaranteeing children’s right to be heard and participate effectively in
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legal proceedings. This takes the central role in the promotion of children’s
involvement in judicial proceedings, ranging from the area of civil justice
with the Brussels Ila Regulation (Council Regulation (EC) No. 1347/2000) to
the area of criminal justice with the Victims’ Directive (Directive 2012/29/EU
of the European Parliament and of the Council of 25 October 2012 establishing
minimum standards of the rights, support and protection of victims of crime,
and replacing Council Framework Decision 2001/220/JHA.). Respectively,
these instruments emphasise the child’s right to be heard as a ground for the
recognition of judgements and sets general minimum standards especially for
children when participating in criminal proceedings, enhancing their rights
to information, support, and protection as well as their procedural rights.
To facilitate and ensure children’s participation as well as their protection
and safety, special assistance measures are also provided to children before,
during and after criminal proceedings, by such instruments as the Human
Trafficking Directive (the Directive 2011/36/EU of the European Parliament
and of the Council of 5 April 2011 on preventing and combating trafficking
in human beings and protecting its victims, and replacing the Council
Framework Decision 2002/629/JHA.) and the Directive on combating sexual
abuse, sexual exploitation of children and child pornography, (Directive
2011/93/EU of the European Parliament and of the Council of 13 December
2011 on combating sexual abuse, sexual exploitation of children and child
pornography, and replacing Council Framework Decision 2004/68/JHA.)
(European Union Agency for Fundamental Rights 2015, 7).

The European Union has adopted an approach that seeks to integrate the
UNCRC into its policy, programmes and action. It is important to note that
the EU is not a party to the UNCRC but it is bound by virtue of the general
principles of the EU law to comply with all of the UNCRC’s principles in
relation to all matters that fall within the EU competence (Stalford 2012,
34). According to legal research, the most important question is whether
or not the UNCRC can be an effective force at the EU level, even if at the
level of the member states there are no sanctions imposed on states who
fail to comply with the obligations they have ratified. H. Stalford (2012, 34)
suggests that the best instrument to integrate the UNCRC into the EU legal
order is to make it a “child-proofing” tool which means that the principles
of the UNCRC have to be integrated in the EU laws and policies at the
early stage and thus become obligatory. This method has already been put
in practice because the EU policy texts embody such norms e.g. the best
interest principle (Article 24(2) of the EUCFR; Article 13 of the Directive
2011/36/EU of the European Parliament and of the Council of 5 April 2011
on preventing and combating trafficking in human beings and protecting
its victims, and replacing the Council Framework Decision 2002/629/JHA;
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Article 23 of the Directive 2013/33/EU of the European Parliament and of
the Council of 26 June 2013 laying down standards for the reception of
applicants for international protection), children’s right to participate in the
decision making that affect them (Article 24 (1) of the EUCFR; Article 16 of
the Directive (EU) 2016/800 of the European Parliament and of the Council
of 11 May 2016 on procedural safeguards for children who are suspects or
accused persons in criminal proceedings; the Commission Recommendation
C(2013)778 final of 20 February 2013 Investing in children: breaking the cycle
of disadvantage; the Commission Recommendation C(2017)2600 final of 26
April 2017 on the European Pillar of social rights). However, the eventual
impact of this process is constrained by the fact that the EU has very limited
legal capacity to create substantive changes in domestic child protection
systems.

The Communication identified three main ways to achieve the progress in
children's rights protection by the EU action. These consist of: (1) children’s
rights have to be made an integral part of the EU’s fundamental rights, (2)
the basis for evidence-policy making has to be created, and (3) cooperation
with stakeholders.

Currently, the EU in its external as well as internal policies has adopted a
three-track approach on children’s well-being and address: (1) specific issues
like violence against children, (2) children’s rights and needs through specific
themes like education, social welfare and health, as well as (3) increasing
mainstreaming of children’s rights as one of the cross-cutting issues (EU
Guidelines 2017).

The Integrated Child Protection Systems (ICPS) approach, aiming to protect
children from all forms of violence, has been on the EU agenda since 2012
and has received significant institutional attention over the last few years,
combined with various EU funding programs (European Commission 2014).
The protection of children’s rights when children are more vulnerable due to
economic, social, political factors or health conditions is another field of EU’s
attention and has been approached by various policy documents (European
Commission 2015). The more comprehensive approach to the promotion
and protection of children’s rights and the recent shift in governance from
a state-centred model to a collaborative one, in which governance is co-
produced by a wide range of actors at the state and supranational levels
(Kickbusch and Gleicher 2012, 107), have called for the application of a
mainstreaming mechanism to the promotion and protection of children’s
rights. As Eurochild (2014, 35) notes, mainstreaming of children’s rights
means a mechanism of ensuring that all actors involved in EU legislative
and policy processes as well as programme design and implementation
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comply with children’s rights, including those that do not explicitly work
on children’s rights.

Despite all the actions at the European level, there is a statement that the
EU legal framework remains limited in scope comparing to international
standards (Canetta, Meurens, McDonough et al.2012, 6). Moreover, it is
important to be aware that political actions, legal norms, and policies have
to go together with their achievements of meaningful positive impact
(Tusmen and Stalford 2016, 14), however, there are studies that demonstrate
the mismatch between them. The next paragraph overviews the latest
developments in this field.

4. Mainstreaming Children’s Rights in European Political
Agenda

Mainstreaming of children’s rights is considered the most powerful
mechanism of the EU to create a favourable contextual environment for
children’s rights protection. As scholars note, if the EU can succeed in
‘mainstreaming children’s rights in the textual spirit of all EU legal and
policy making — then it is creating a context which regards respect for
children’s rights not just as the chance outcome of a niche set of legal or
policy initiatives, but as absolutely integral to the broader success and
sustainability of the EU’ (Iusmen and Stalford 2016, 13). This is particularly
important because there is an ambitious plan for advocating children’s rights
to be at the heart of EU’s policy and decision-making. Moreover, children’s
rights ought to be retained as a requisite factor in the choices that shape
Europe’s future (D’Addato 2018, 183).

The concept of mainstreaming is the concept that has been already known
at the EU level from legal (Treaty on the Function of the European Union)
and policy perspectives (gender equality, fundamental rights, disability,
health care, environmental protection, consumer protection, and culture).
The main advantage of the mainstreaming process is that it has a potential
of enabling children’s rights to be firmly embodied in all EU level processes.
Moreover, there are already proposed guidelines for effective mainstreaming
that consist of the relevant institutional setting and the presence of all
necessary elements of the process: political will, data, impact assessment,
human resources, financial resources, and trainings (Schuurman 2015, 49-
51).

Mainstreaming was considered to be one of two key pillars that should
succeed the EU Agenda on children’s rights (Schuurman 2015, 50). The EU
Agenda for the Rights of the Child of 2011 was an important step forward
towards mainstreaming children’s rights in all EU policy spheres. It set the
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main objective to promote the children’s rights perspective in all relevant
policies for children; it distinguished four areas as top thematic priorities
where the EU should focus its attention. These areas were: (1) child-friendly
justice, (2) protection of children when they are vulnerable, (3) children in
the EU’s external action, and (4) child participation and awareness raising. It
also identified three main ways to achieve the progress in children’s rights
protection by the EU action. These consisted of: (1) children’s rights have
to be made an integral part of the EU’s fundamental rights, (2) the basis
for evidence-policy making has to be created and (3) cooperation with
stakeholders. However, it did not offer an overarching vision of how the
UNCRC could be effectively and consistently implemented across EU’s and
member states’ policies (Eurohealthnet 2018). The UNCRC guarantees to
all children the right to such conditions necessary for their health, well-
being, and education, so they can develop to their full potential. One of the
mostly analysed policy fields in relation to children’s rights mainstreaming
is European migration and asylum policy (Schuurman 2015, 53; Mustaniemi-
Laakso et al. 2016). The findings of the research point to the fact that children’s
rights are weakly mainstreamed in this policy area and thus conclude that
this EU’s policy context is still not favourable for the reduction of children’s
vulnerability. This observation also points to the general tendency that the
EU currently gives inadequate attention to children’s rights in its legislation
process.

The European Commission’s Recommendation 2013 Investing in
Children: Breaking the Cycle of Disadvantage (European Commission’s
Recommendation 2013) (European Commission 2013) is considered to be the
main policy document, which provides a wide range of angles to address
children’s rights protection and their well-being. It places the goal of
combatting child poverty and promoting equal opportunities for all children
and the member states are encouraged to ensure that children grow up
in families with adequate resources to meet their essential needs. This is
the example of the EU’s “soft’ law, which is also part of the mainstreaming
process as has to be a subject of child-rights impact assessment (Schuurman
2015, 63). The intention of this document is to implement the principles listed
above, through integrated strategies based on three pillars: access to adequate
resources; access to affordable quality social and health services, with an
emphasis on early childhood education and care (ECEC); and children’s rights
to participation. As a follow-up, in April 2017, after an extensive consultation
process, the European Commission launched the European Pillar of Social
Rights, which is aimed at strengthening European social dimension and pays
significant attention to children’s well-being. An accompanying document
of the European Pillar of Social Rights is the evaluation of European
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Commission’s Recommendation 2013 (European Commission 2017). In
addition, the deep analysis of the implementation of European Commission’s
recommendations of 2013 was conducted in 2017. The overall finding of the
analysis is that the modest progress made in the direction outlined in the
European Commission’s Recommendation 2013 is insufficient to the scale
of the problem in many countries (Frazer and Marlier 2017, 9). The study
shows that the European Commission’s Recommendation 2013 has not had
real impact because the countries that have already had strong policies and
programmes and low levels of child poverty or social exclusion have largely
maintained these. However, it is clear that very limited progress has been
made in most areas in a large number of countries with high or very high
levels of child poverty or social exclusion” (Frazer and Marlier 2017, 9).
However, the positive aspect is that there have been more improvements in
the European member states in strengthening integrated multidimensional
approaches and in mainstreaming children’s rights in policy making.

Regarding each of the three pillars (access to resources, services and
children’s participation), the progress picture is uneven. The greatest
progress has been achieved in access to resources because nearly a third
of countries encouraged parents’ participation in the labour market since
2013. Meanwhile, access to qualified services remains problematic, with the
weakest position given to health services: nine countries have improved
their social policies, eight in the area of education, and only three in health
services. The results also show that only one fourth of the member states
have strengthened their policies in relation to children’s participation (Frazer
and Marlier 2017, 10).

Children’s right to health means that every child has the right of the
highest attainable standard of health (Article 24 of the UNCRC) and thus
health is another important area that is strongly connected to social policy
outcomes. Health is a priority area of concern especially in the policy agenda
of the UN, and to a somewhat lesser extent within the Council of Europe.
Within the Council of Europe, health is selected as one of the policy areas in
which a child rights perspective should be integrated as a matter of priority,
under the first strategic objective of “mainstreaming and co-ordination”.
Meanwhile, the EU has less attention to children’s health issues on its policy
agendas than the Council of Europe. The second pillar of the EU agenda
contained proposals to improve health systems and to provide access to
affordable quality health services. However, the research shows that there
have been very few changes to access to quality health services in most
countries since 2013 (Frazer and Marlier 2017, 23).

The latest study on the changes to child and family policies with reference
to the European Commission’s Recommendation 2013 and guided by recent
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developments related to the European Pillar of Social Rights was published
in July 2018 (Janta, Iakovidou and Butkute 2018). The study analyses
selected themes related to the situations of vulnerable children (e.g. migrant
children, children residing in institutions, etc.) and the key aspects related
to socio-economic disadvantage, which outline current policy objectives,
legislation, programmes, and initiatives. The findings of the study suggest
that the member states have taken many actions in the respective policy
fields, however, the significant intensification of efforts will be required for
achieving the progress in dealing with remaining challenges, such as the
distribution and persistence of child poverty, access to affordable childcare
provision of a high standard, social inclusion and support for migrant
children, equal sharing of work and family responsibilities between parents,
and the transition from institutional to community-based child care services.

The mainstreaming approach is strongly supported by the European civil
society organizations. This is an understandable position because the EU
institutions lack competence to adopt binding legislation for the protection
of children’s rights, and thus the mainstreaming approach is one of the few
ways to achieve progress in policy development. It is important to note
that the Treaty on European Union lacks the specificity to be recognised as
imposing a constitutional duty to mainstream children’s rights across the
EU’s areas of activities (Eurochild 2014) and thus mainstreaming concept is
based more on policy documents rather than hard law.

The EU Alliance for investing in children, which consists of over 20
European biggest networks, welcomed the European Pillar of Social Rights
and supported the idea that the Pillar of Social Rights should reinforce and
build on the existing principles outlined in the European Commission’s
Recommendation 2013 and thus emphasised the view that one of the main
priorities is to mainstream children’s rights across social and educational
policies.

According to the EU Alliance for investing in children, mainstreaming
children’s rights in education policies means the creation of inclusive
education systems across the lifecycle and at all levels, including after-school
care, home schooling and formal education (EU Alliance for Investing in
Children 2016). As regards, social policies that target children directly should
be supported by employment policies and community-based parenting and
family support services.

The nature of mainstreaming process requires that the application of
the mainstreaming approach happens across all levels to start from the
draft policy proposals. Due to this, the European networks stress the
importance for the European Commission to take an active role and perform
regular assessments of policies and if necessary, policy and programme
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developments. However, the scholars note that in recent years the European
Commission is narrowly interpreting its mandate and the children’s rights
are being overshadowed by the dominant discourses on the employment and
economic growth (D’Addato 2016, 117). Other challenges such as migrant
crisis of 2016, the Brexit might have influenced the lack of due consideration
of children’s rights protection by the European Commission. More forward-
looking approaches are required to be taken by the European Commission,
in particular by providing governments with recommendations on how to
address the gaps during the course of implementation as well as developing
aroadmap to enhance governments’ accountability and monitoring capacity.
What requires special attention is the lack of child specific indicators to do
assessment on the impact of policies on children’s lives to provide evidence
for policy development (Eurochild 2017). Although the worsening situation
of child poverty is acknowledged in the 2017 European Semester Country
Reports, this issue is not explicitly addressed by the 2017 Country Specific
Recommendations (CSRs) which also show a step backwards in terms
of addressing children’s needs and rights, as compared to the 2016 CSRs
(D’Addato 2018, 185).

In summary, the process of mainstreaming requires a multidimensional
context. Children’s rights mainstreaming has to happen at all levels of
governance and covers not only hard legislation but also soft law and policy
measures. The current situation reflects European and national deficit
in mainstreaming children’s rights. Moreover, the studies have urged the
strengthening of synergies with relevant EU policies.

Conclusions

In order to address children’s rights protection, it is necessary to understand
various sources of children’s vulnerability. On one hand, children belong to
the group, which is relatively powerless and thus are at the disadvantaged
position in the political process. On the other hand, the concept of children’s
vulnerability is related to the context of governance in which children-
rights-related legislation is produced. Both, the group-based approach and
the context-based approach to children’s vulnerability identify the fragility
of the implementation of their rights. The framework of the EU is one of the
most favourable settings to protect children’s rights due to its unique legal,
institutional, and financial potential. However, the setting of the multilevel
mode appears to be a difficult one to ensure children’s rights protection.
This process requires not only clear standards of adequacy on policies
and measurable indicators, but also coherence among different levels of
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governance. From the legal and policies perspective, the EU has all necessary
conditions to develop a children’s rights friendly contextual environment,
however, it is not possible to state that this process has been already
accomplished. The protection of children’s rights requires the UNCRC as a
whole document to be successful; meanwhile, the EU policies still reflect the
fragmental approach to children’s rights protection in the EU. The biggest
hope lies within the mainstreaming mechanism, which embodies the great
potential to create a unique integral context for the protection of children’s
rights. Despite the big challenges, there is one clear tendency - a constant
moving forward in ensuring the wellbeing of children in the EU.
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